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ORDINANCE NO. 1095

ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MENLO PARK FOR
APPROVAL OF THE DEVELOPMENT AGREEMENT BETWEEN THE CITY OF
MENLO PARK AND PENINSULA INNOVATION PARTNERS, LLC FOR THE
WILLOW VILLAGE PROJECT

The City Council of the City of Menlo Park does ordain as follows:

SECTION 1.

This Ordinance is adopted under the authority of Government Code Section 65864 et seq. and
pursuant to the provisions of City Resolution No. 4159, which establishes procedures and
requirements for the consideration of developments within the City of Menlo Park (“City”). This
Ordinance incorporates by reference that certain Development Agreement for the Willow Village
Project (the “Development Agreement”) by and between the City and Peninsula Innovation
Partners, LLC (“Applicant”) attached hereto as Exhibit A and incorporated herein by this
reference.

SECTION 2.

The City, as lead agency, prepared an Environmental Impact Report (“EIR”) pursuant to the
California Environmental Quality Act (“CEQA”) that examined the environmental impacts of the
redevelopment of the approximately 59-acre industrial site (the “Main Project Site”) plus three
parcels (within two sites) west of Willow Road (the “Hamilton Parcels” and collectively, with the
Main Project Site, the “Project Site”). On December 6, 2022, by Resolution No. 6790, the City
Council certified the EIR, made certain findings, and adopted a Mitigation Monitoring and
Reporting Plan, which Resolution together with the EIR are incorporated herein by reference.
The City Council finds that the Development Agreement is within the scope of the EIR.

SECTION 3.

As required by Resolution No. 4159, the Planning Commission reviewed the Development
Agreement at a duly and properly noticed public hearing held on October 24, 2022 and
continued to November 3, 2022 and recommended that the City Council adopt this ordinance.
As part of its recommendation to the City Council, the Planning Commission determined that the
Development Agreement is consistent with the objectives, policies, general land uses and
programs specified in the General Plan; is compatible with the uses authorized in and the
regulations prescribed for the land use district in which the Project Site is located; is in
conformity with public convenience, general welfare and good land use practice; will not be
detrimental to the health, safety and general welfare of the City or the region surrounding the
City; and will not adversely affect the orderly development of property or the preservation of
property values within the City.

SECTION 4.

The City Council held a duly and properly noticed public hearing on the Development

Agreement on November 15, 2022, continued to November 30, 2022 and continued to

December 6, 2022. The City Council finds that the following are the relevant facts concerning

the Development Agreement:

1. The General Plan designates the Main Project Site for Office and Mixed-Use Residential
land uses and Hamilton Parcels for Retail/Commercial land uses. The Main Project Site is
zoned O-B-X and R-MU-B-X, and the Hamilton Parcels are zoned C-2-S.

2. The Applicant proposes a unified development on the Main Project Site consisting of
approximately 59 acres.
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3.

The Applicant proposes to demolish the existing buildings on the Main Project Site and
redevelop the Project Site with the subsequent construction of a mixed-use development
consisting of up to 1.6 million square feet of office and accessory uses (a maximum of
1,250,000 square feet for offices and the balance for accessory uses), up to 1,730
multifamily dwelling units, up to 200,000 square feet of retail uses, an up to 193-room hotel,
and associated open space and infrastructure (the “Project”).

The Applicant proposes to provide numerous community amenities, some of which are on
the list of community amenities adopted by the City Council and some of which have been
agreed upon by City and the Applicant in the Development Agreement, as specified in
further detail in the Development Agreement. The Development Agreement’s requirement
for the Applicant to implement community amenities allow the Applicant to develop the Main
Project Site with an increased floor area ratio, density, and height in the R-MU-B-X district
and increased floor area ratio and height in the O-B-X district. The Applicant submitted an
application identifying the amount of bonus development sought, an appraisal of the fair
market value of the gross floor area of the bonus level of development compared to the fair
market value of the base level development, and the projected value of the proposed
community amenities. The City’s economic consultant conducted a peer review analyzing
and revising the values. Based upon such City-determined values, the value of the
community amenities set forth in the Development Agreement will equal or exceed half the
difference between the value of the base and bonus level development scenarios.

SECTION 5.

As required by Section 302 of Resolution No. 4159 and based on an analysis of the facts set
forth above, the staff report to the City Council, the presentation to the Council, supporting
documents, and public testimony, the City Council hereby adopts the following as its findings:

1.

The Development Agreement is consistent with the objectives, policies, general land uses
and programs specified in the General Plan because the Project will create a live/work/play
environment that will place office, residential and commercial uses in close proximity to one
another. As described in the EIR, the Project will be consistent with the land use
designations and the goals and polices of the General Plan.

The Development Agreement is compatible with the uses authorized in and the regulations
prescribed for the O-B-X, R-MU-B-X, and C-2-S districts in which the Project Site is located
because the Project includes office buildings, mixed use residential and retail buildings
providing high density residential housing to serve both the office buildings and existing
community housing needs and neighborhood-serving retail, and open space. As described
in the EIR, the Project will be consistent with the development regulations of the applicable
zoning districts, including the use of bonus level development and a master-planned project
to provide creative designs, orderly development, and optimal use of open space while
maintaining and achieving the City General Plan vision for the Bayfront Area.

The Development Agreement is in conformity with public convenience, general welfare and
good land use practices because the Project is consistent with the General Plan and zoning
designations for the Project Site and appropriate utilities and services can be provided for
the Project.

The Development Agreement will not be detrimental to the health, safety and general
welfare of the City or the region surrounding the City.

The Development Agreement will not adversely affect the orderly development of property
or the preservation of property values within the City.

The Development Agreement will promote and encourage the development of the Project by
providing a greater degree of certainty with respect thereto by establishing the regulations
concerning land use development, timing and sequencing of Project development and the
payment of fees.
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7. The Development Agreement will result in the provision of public benefits by the Applicant,
including, but not limited to, payments to the City to offset lost revenue from the hotel in the
event of construction delays (i.e. gap payment); financial commitments to ongoing job
training and career experience programs; and stakeholder support for Dumbarton Rail
Corridor Project and Dumbarton Forward.

8. The community amenities proposed in the Development Agreement have a value of at least
fifty percent (50%) of the fair market value of the additional gross floor area of the bonus
level development in accordance with Menlo Park Municipal Code Sections 16.43.070 and
16.45.070, and include, but are not limited to, additional funding for affordable housing,
workforce housing, grocery, pharmacy services and banking uses, dining and entertainment
uses, a shuttle to transport Bayfront residents to the Project Site, funding for air quality and
noise monitors in the Belle Haven neighborhood, and community use of open space within
the Project, including the elevated park and town square.

SECTION 6.

Based upon the above findings of fact, the Development Agreement for the Project is hereby
approved, subject to such minor, conforming and clarifying changes consistent with the terms
thereof as may be approved by the City Manager in consultation with the City Attorney. The City
Council hereby authorizes the Mayor to execute the Development Agreement and all
documents required to implement the Development Agreement on behalf of the City.

SECTION 7.

No later than ten days after this ordinance is effective and has been executed by all parties, the
City Clerk shall record with the San Mateo County Recorder a copy of the Development
Agreement, as required by Government Code Section 65868.5.

SECTION 8.

If any section of this ordinance, or part hereof, is held by a court of competent jurisdiction in a
final judicial action to be void, voidable or enforceable, such section, or part hereof, shall be
deemed severable from the remaining sections of this ordinance and shall in no way affect the
validity of the remaining sections hereof.

SECTION 9.

This ordinance shall become effective thirty (30) days after the date of its adoption. Within
fifteen (15) days of its adoption, the ordinance shall be posted in three (3) public places within
the City of Menlo Park, and the ordinance, or a summary of the ordinance prepared by the City
Attorney, shall be published in a local newspaper used to publish official notices for the City of
Menlo Park prior to the effective date.

1

/1

/1

1

/1
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INTRODUCED on the sixth day of December, 2022.

PASSED AND ADOPTED as an ordinance of the City of Menlo Park at a regular meeting of
said City Council on the thirteenth day of December, 2022, by the following votes:

AYES: Mueller, Nash, Taylor, Wolosin
NOES: None
ABSENT: None

RECUSED: Combs

APPROVED:

DocuSigned by:

Mq Nasl

S74T4C88ACYCABS

Betsy Nash, Mayor
ATTEST:

DocuSigned by:
Eikﬁ:_;t,nn

Judi A. Herren, City Clerk

Exhibits:
A. Form of development agreement for the Willow Village project by and between the City and
Peninsula Innovation Partners, LLC
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2023-014495
@:52 am 03/31/2023 AG Fea: NO FEE
Caunt of Pages 108
RECORDING REQUESTED BY Recorded in Official Records
AND WHEN RECORDED RETURN TO: County of 5an Wateo
Mark Church

City of Menlo Park or-County Clerk-Recarder
i
Menlo Park, CA 94025 e -

Attn: City Clerk L

Exempt from recording fee per
Govt. Code §6103 and 27383

Space Above This Line Reserved for Recorder’s Use

—
|

DEVELOPMENT AGREEMENT
by and between the

CITY OF MENLO PARK,
a California municipal corporation

and

PENINSULA INNOVATION PARTNERS, LLC
a Delaware limited liability company

regarding the
Willow Village Master Plan Project

Dated: 2ecember {5 10

ol liER SRR v
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DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT (*Agreement”) dated for reference purposes/as
of Pecewrrleer /3 2022, is entered into by and between PENINSULA INNOVATION *
PARTNERS, LLC, a Delaware limited liability company (“Developer”), @ subsidiary of Meta
Platforms, Inc., a Delaware corporation (“Meta™), and the CITY OF MENLO PARK, 4
California municipal corporation (“City™). Developer and City are sometimes referred to
individually herein as a “Party” and collectively as ‘“Parties.” '

RECITALS

The following recitals are a substantive part of this Agreement; capitalized terms used
herein and not otherwise defined are defined in Section 1.1 of this Agreement.

A, In order to strengthen the public planning process, encourage private participation
in comprehensive planning and reduce the economic costs and risk of development, the
Legislature of the State of California enacted Section 65864 et seq. of the Government Code
("Development Agreement Statute') which authorizes a city and a developer having a legal or
equitable interest in real property to enter into a binding, long-term development agreement,
establishing certain development rights in the subject property.

B. As authorized by the Development Agreement Statute, the City has adopted
Resolution No, 4159 adopting regulations establishing procedures and requirements for
consideration of development agreements within the City of Menlo Park (“Development
Agreement Regulations™). The provisions of the Development Agreement Statute and City’s
Development Agreement Regulations are collectively referred to herein as the “Development
Apgreement Law.” This Agreement has been drafted and processed pursuant to the
Development Agreement Law.

C. This Agreement concerns that certain real property measuring approximately
sixty-two (62) acres located in the Bayfront Area of the City, as depicted in Exhibit A-1, and
more fully described in Exhibit A-2, both attached hereto and incorporated herein by this
reference (“Property”), The Property comprises approximately 59 acres intended as the primary
development location (“Main Project Site”) (depicted on Exhibit A-1-1 and deseribed in
Exhibit A-2-1), of which Developer is the owner and two parcels totaling approximately 3 acres
west of Willow Road to accommodate realignment of Hamilton Avenue, of which LLBG
Properties LLC, a Delaware limited liability company, is the owner (“Hamilton Parcels™)
(depicted on Exhibit A-1-2 and described in Exhibit A-2-2). Meta controls both Developer and
LLBG Properties LLC, a Delaware limited liability company, and therefore Developer has an
equitable interest in the Hamilton Parcels. Further, LLBG Properties LLC, a Delaware limited
liability company, has consented to the terms of this Agreement as shown in Exhibit B,

D. Developer has submitted applications to the City to redevelop, or cause
redevelopment of, the Property by demolishing approximately one million square feet of existing
nonresidential buildings on the Main Project Site and developing a mixed-use project on the
Property that at full buildout would consist of up to approximately 1.6 million square feet of

(B093ITN| 625280019
OAK #4891-8138-0520 v31 1
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office and accessory space (of which up to 1.25 million square feet may be for office uses),
200,000 square feet of commercial/retail space, 1,730 multi-family residential units, a 193-room
hotcl (“Hotel™) and 20 acres of open space including approximately 8 acres of publicly
accessible patks and pathways, construching a new north-south street and realigming other pubhe
rights-of-way, and creating a new Residential/Shopping District, Town Square District, and
Campus District, all in two Phases as described in mote detail in the Willow Village CDP
(collectively, the “Project™).

E. This Agreement belween City and Developer sels forth, among other things, the
applicable fees, policies and zoning requirements Lhat apply 10 Developer’s development of the
Project and provides Developer with a vested right to develop the Project should Developer elect
to develop the Project.

F. Pursyant to the California Environmental (qualily Act and its associated
regulutions (Public Resources Code section 21000 ¢t seq. and the CEQA Guidelines at California
Code of Regulations, Title 14, section 15000 ef seq.) (together and as they may be amended,
“CEQA™), City previously prepared the Final Program Envirenmental Impact Report for the
ConnectMenlo General Plan and Zoning Updatce (State Clearinghouse No. 2015062054),
certified by the Cily Council of City on November 29, 2016 by Resolution No. 6356
{“ConnectMenlo ETR™),

a. Pursuant to CEQA, City conducted environmental review of the Project, prepared
and duly processed an Environmental Impact Report (Statc Clearinghouse No. 2015090428),
ticring from the ConnectMenlo EIR as anthorized bv CEQA (“Projeet EIR™), and adopied a
Mitigation Monitoring and Reporting Program for implementation of mitigation measures
specified in the Project EIR and (as applicable to the Project) in the ConnectMenlo EIR as
approved by the City (*"Project MMRP”}.

I, Prior to or conenrrently with approval of this Agreement, City has taken the
following actions in connection with development of the Project on the Property (the “Existing
Approvals™,

1. Certification ol the Project EIR as adequaie under CEQA and adoption of
the Project MMRP, by Resolution No, 6790, adopted by the City Council on the sixth day of
Doecember, 2022,

2. Approval of amendments 1o the Menlo Park General Plan Circulation Map
to allow changes to streets and other public rights-of-way proposed for the Project, by Resolution

No. 6791, adopted by the City Council on the sixth day of December, 2022.

3. Approval of amendments to the Menlo Park Zoning Map by Ordinance
No. 1094, adopted by the City Counicil on the thirteenth day of December, 2022 {o:

a. allow changes to streets proposed for the Project; and

b. revise zoning designations for the Property to add a conditional
development (“X7) combining distried,

BEABITI A252900v |9
QAR (RS -5238.5520 +51 2
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4. Approval of Conditional Development Permit to authorize a master-
planned project with bonus-level developmeni and allow other aspects of the Project, by
Ordinance No, 1094, adopted by the City Council on the thirteanth day of December, 2022
(“Willow Village CDP™),

5. Approval of Vesting Tentative Map for the Main Project Site to merge and
re-subdivide exisiing parcels on the Property, approve abandonment and dedication of public
rights-of-way and easements, and allow filing of muliiple final maps for the Project, by
Resolution No, 6792, adopted by the City Coungil on the sixth day of December, 2022 (“Main
Projeet VIM™), together with associaled conditions of approval (“Main YTM Conditions™).

6. Approval of Vesting Tentative Map for the Hamillon Parcels to merge and
re-subdivide existing parcels on tha Property, approve abandonment and dedication of public
rights-of-way and easements, and allow filing of multiple final maps for the Project, by
Resolution No. 6793, adopted by the City Council on the sixth day of Deecmber, 2022
{“Hamilton VTM”}, together with assoeiated conditions of approval {“Hamilton VTM
Condilions™).

7. Approval of Below-Market Rate Housing Agreements specifying terms
for Developer to provide onsite reduced-cost housing units, by Resolution No, 6794, adopted by
the City Council on the sixth day of December, 2022 (collectively, the "“BMR Agreements™).

8. Approval of tree removal permits to-remove 276 heritage trees on the
Property, approved by the City Arborist on June 28, 2022 (“Tree Permits™), and not appeated to
the Environmental Quality Commission, which approvals were conditioned on Developer
receiving the other Existing Approvals listed in this Recital H.

9. Approval of this Agreement by Ordinance No, 10935, adopted by the City
Council on the thirtecath of December, 2022 (*Enacting Ordinance’),

L City has determined that by entering into this Agreemenlt, City will further the
purposes s¢t forth in the Development Apreement Law and City will benefit from the increased
range of housing options, cnployment opportunitics, retail cstablishments, circulation
improvements, and open space created by the Project for residents of City.

L For the reasons recited herein, City and Developer have determined that the
Project is a development for which this Agrecment is appropriate. This Agreement will
eliminate uncertainty regarding Existing Approvals and Subsequent Projcct Approvals, thereby
chcouraging planning for, ivestment in, and commitment to use and development of the
Property. Continued use and developmeni of the Property will in turn provide substantial
employment, tax, and other public benefits to City, and will contribute to redevelopment of the
Bayfront Area and provide for Menlo Park residents expanded housing opportunities affordable
to varying household income levels, which is a critical City need, thereby achieving the goals
and purposes for which the Development Agreement Law was enacted.

K. The terms and conditions of this Agreement have undergone review by City staff,
the Planning Commission and the City Council at publicly noticed meetings and have been found
to be fair, just and reasonable and in conformance with the Development Agreement Law and the
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goals, policics, standards and land use designations specificd in the City’s General Plan and,
further, the City Council finds that the economie intcrests of City’s citizens and the public health,
safetly and welfare will be best served by entering into this Agreement.

I. On November 3, 2022, the Planning Comrmission, the initial hearing body for
purposes of development agreement review, recommended approval of this Agreement to the
City Council, Following a duly noticed public heating, on the sixth of December, 2022, the City
Council introduced the Enacting Ordinance and on the thirteenth of December, 2022, the City
Council adopted that Enacting Ordinance.

AGREEMENT

NOW, THEREFORE, in consideration of the promises, covenants and provisions set
forth hercin, the receipt and adequacy of which is hereby acknowledged, the Parties agree as
follows:

ARTICLE 1 DEFINITIONS

Section 1.1 Definitions,
“Administrative Amendment” is defined in Section 8.5,
“Affordable Housing Contribution™ 1s defined in Section 5.1D,
“Agreement” means this Agreement,

“Agreement Date” means the daie of the second reading of the Enacling
Ordinance.

“Air Quality and Noise Monitoring Equipment” is defined in Section 5.1E.

“Applicable City Regulations” mcans the permitted uses of the Property, the
maximnm density and/or total number of residential units, the intensity of use, the maximum
height and size of the proposed buildings, provisions for reservaiion or dedication of lund for
public purposes, the conditions, terms, restrictions, and requirements for subsequent
discretionary actions, the provisions for public improvements, and other terms and conditions of
development applicable to the Property as set forth in the General Plan of the City on the
Lifcetive Date, the Existing Approvals, the Municipal Code of the City on the Effective Date,
and the other ordinances, policics, rules, regulations, standards and specifications of the City in
effect on the Effective Date.

“Applicable Law” means (a) all State and Federal laws and regulations
applicable to the Property and the Project as enacted, adopted and amended from time to time
and (b) the Applicable City Regulations.

“Bank™ is defined in Section 5.11.

“Bayfront Shuttle” is defined Section 5,11

D09 16252000y (9
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“BMR Agreement” is defined in Recital H.

“BMR I'ee Holding Period” is defined Section 5.7,

“BMR Housing True Up Payment” is defined Section 5.7,
“BMR Units” is defined Section 3.7.

“CEQA" is defined in Recital F.

*“CIFDs™ is defined in Section 4.4.

“CFD Bonds” is defined in Section 4.4C.

“CFD Facilities” is defined in Section 4.48,

“Changes in the Law™ is defined in Section 3.8.

“Chevron Parcel” 1s defined in Scetion 8.7.

“City” means the City of Menla Park, a Calilormia municipal corporation,

“City Parties” means City and its elected and appointed officials, officers, apents,
employees, contractors and representatives.

“City Council” means the City Council of the City of Menlo Park.

“Claims” means liabililies, obligations, orders, ¢laims, damages, fines, penaltics
and expenses, meluding reasonable attorneys’ fees and costs,

“Commence Construction” or “Commencement of Construction” means the
1ssuance of a building permit for vertical construction (inchiding the Elevated Park),
maobilization of construciion equipment and wotkers on-site, and the beginning of physical
construction activities under such permmt.

“Community Entertainment” is defined in Section 5.1L.

“Complete Construction” or “Completion of Construction” means the
completion of & final inspection by the City of the specified portion of the specified work or
improvement.

“Congeptual” or “Conceplually” means plans intended to convey the general
vision and design intent of the Willow Village CTIP, while allowing flexibifity in intgrpretation
and implementation. Conceptual plans serve as guidelines for general orientation and
organization of land uses and transportation and open space networks, general scale and massing
of development, and overall architectural themes,

OEIT6252000v18
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“Connection Fees” means those fees duly adopted in accordance with applicable
law and charged by City or by a utility provider to utility uscrs as a cost for connecting to watcr,
sanitary sewer and other applicable utilities.

“ConnectMenle EIR™ 13 defined in Recital F,

“CPIL” means Consumer Price Index for All Urban Consumers published by the
Hureau of Labor Statistics of the United States Department of Labor or its successors, San
Francisco-Oakland-Hayward, All Items (1982-84 = 100}, or any successor index thereto
designated by the Burcau of Labor Statistics or its successor,

*“CPl Adjustment” means an adjustment of each dollar amount that is subject to
CPI Adjustment under this Agreement and 18 made by multiplying the dollar amount being
adjusted by the sum of (a) one hundred percent, plus (b) the CPT Increase.

“CPI Increase™ means the percentage increase, if any (but not decrease, if any)
between the CFI for the calendar month that is three months prior to the effective date of
adjustment and the CPI for the calendar month that is fifteen months prior to the effective dale of
adpustment,

“Default” is defined in Section 11.1.

"Developer” means Peninsula Innovation Partners, LLC, a Delaware limited
liability company, and its permitted assignees and successors-in-interest under this Agreement.

“Development Agrecment Law” 1§ defined in Recital B.

“Development Agreement Regulations” is defined in Recital B.

“Development Agreement Statufe” is defined in Recital A,

“Dining Venues™ 15 defined in Section 5.1K,

“Thumbarton Forward” is defined in Section 5.3D.

“Drambarton Rail Corridor Project” is defined in Section 5,3C,

“Eifective Date” is defined in Section 2.1,

“Edevated Park” is defined in Section 5.1A.

“Elevated Park Segment Gver Willow Road” is defined in Seetion 5. A,

“Enacting Ordinance” is defined in Recital H,

“Exactions™ means exactions imposed by City as a condition of developing Lhe
Project, ncluding requirements for acquisition, dedication or reservation of land, and eohligations

to construct on-site or off-site public and private infrastructure improvements such as roadways,
utilities or other improvements necessary to support the Project, whether such exactions
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comstitute subdivision improvements, mitigation measures in connection with CEQA revicw of
the Project, or impositions made under Applicable City Regulations. For purposes of this
Agreement, Exactions do not include Impact Fees.

“Excess Publicly Accessible Open Space” is defined in Section 5.10,

“Existing Approvals” is defined in Recital H.

“Extension” is defined in Section 2.2A{2).

“Extengion Conditions™ is defined in Section 2.2A(4).

“Extcnsion Request” 1s defined in Section 2.2A(4),

“Fee Credits” 15 defined in Section 4.2,

“Fee Paid BMR Units” is defined in Section 5.7.

“First Phase Community Entertalument” {s defined in Section 5,11,

“First Phase Dining Venues” ig defined in Section 5.1K,

“Fiseal Year” mecans the period from July 1- June 30,

“Foree Majeure Delay” is delined in Section 2.2C.

“Gap Payment” is defined in Section 5.3G.

“CGap Payment Commencement Drate” is defincd in Section 5.3G(1).

“Gap Payment Period” is dcfined in Scetion 5.3G(1}

“Gap Payment Termination Date” is defined in Seetion 5.3G{1).

“General Plan™ means the General Plan of the City of Menlo Park in effect as of
the Agreement Date, as modified by the Existimg Approvals,

“Government Offices” is detined in Section 2.2C.

“Grocery Store” is defined in Section 5.1B.

“Grocery Store Performance Standard” is defined in Section 5.1C.
“Grocery Store Rent Subsidy™ {8 defined in Section 5.1C.
“TIamilton Lessee Approvals” is defined in Section 5,1A.,

“Hamilton Parcels” is detined in Reecital C.
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“Hamilton ROW Parcel” is defined in Scction 8.7,
“Hamilton ¥YTM" 15 defined in Recital H,

“Hamilton VTM Conditions” is defined in Recital H.
“Home Price Index” is defined in Section 2,2C.

“Hotel” is defined in Recital D,

“Impact Fee Limitation Period” is defined in Section 4,1 A.

“Impact Fees” means those fees set forth in Exhibit C, alt of which are monetary
fees and impositions, other than taxes and assessments, charged by City in connection with a
development project for the purpose of defraving all or a portion of the cost of mitigating the
impacls of a development project or development of the public facilities and services relaied to a
development project and any *“fee” as thal lerm 15 defined by Government Code section
66000(b). For purpeses of this Agreement, a monetary fee or imposition that meets both the
definition of at Impact Fee and the definrtion of an Txaction will be considered an Impact Fee.

“Improvement” means all physical improvements required or permitted to be
made under the Existing Approvals or Subseguent Project Approvals,

“Improvement Plans” is defined in Section 3.3B.
“Inclusionary Units” is defined in Section 5.7,
“Initial Deposit” is defined in Section 9.3C(1).
“Initial Term” {s defincd in Scction 2.2A(1).

“Job Training Funding and Community Hub” 15 defined in Scction 5.14G.
“Linkage Equivalent Units” is defined in Section 5.7.
“Litigation Challenge” is defined in Section 9.6B,
“Local CFD Policies” is defined in Section 4.4A.
“Main Project Site” is defined in Recital C.

“Main Praoject VTM?” is defined in Recital 1,

“Main VTM Conditions” is defined in Recital H.

“NMCS"” means Meeting and Collaboration Space, which shall consist of buildings
and private gardens, as well as a Meta visitor’s center and an event building south of the
Flevated Park.
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“MCS Community Events” is defined in Section 5.3L
*Memorandum of Extension” is defined in Section 2.2A{6).

“Meta” is defined in the introduciory paragraph preceding the Recitals of this
Agreement.

“Mortgage” is defined in Section 7.1.
“Mortgagee” is defined in Section 7.1,

“Municipal Code™ means the Municipal Code of the City of Menlo Park in effect
as of the Agrecement Date as amended by the Existing Approvals,

“New City Laws” means and includes any ordinances, resolutions, orders, rules,
official policies, standards, specifications, guidelines or other regulations, which are promulgated
or adopted by the City (including but not limited to any City agency, body, department, officer or
employee) or its electorate (through the power of initiative or otherwise) after the Agreement
Date,

“Nen-Intended Prevailing Wage Requirement” is defined in Section 4.6D.

“Notice” 15 defined in Section 12.5,

“Other Agency Fees' is defined in Section 4.1D.

“Other Agency Subsequent Project Approvals”™ means Subsequent Project
Approvals to be obtained from entitics other than City.

“Operating Memoranda™ is defincd in Scction 8.6,
"Operating Memorandum” is defincd in Section 8 6,

“Party/Parties” is defined in the introduciory paragraph preceding the Recilals of
this Agrecment,

“Pause af Construction™ is defined in Section 5.7
“Pharmacy” is defined in Section 5. 1M,
“PILOT Agreement’ is defined in Section 10.3.

“Planning Commission™ means the Planning Commission of the City of Menlo
Park,

“Prevailing Wage Components” is deiined in Section 4.6A.

“Prevailing Wage Laws” 1s defined in Section 4.6A.
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“Processing Fees” means all fees charged on a City-wide basis to cover the cost
of City processing of developtient project applications, including any required supplemental or
other further CEQA review, plan checking (itme and materials) and inspection and monitoring
for land use approwvals, design review, grading and building permits, and other permits and
entillements required to implement the Project, which are in effect at the time those permits,
approvals or entitlements arc applied for, and which foes are intended to cover the City’s actual
and reasonable costs of processing the foregoing.

“Project” is defined in Regital D,

“Project Approvals™ means the Fxisting Approvals and, when and as approved
in gccordance with the terms of this Agreement, the Subsequent Project Approvals,

“Project ETR” is defined in Recital G.

“Project Manager” is defined in Section 9.3C.

“Project MMRP” s defined in Recital G,

“Property” is defined in Recital C.

“Proportionate Required BMR Units” is defined in Section 5.7.
“Publicly Accessible Open Space” is defined in Section 5.3F.
*Resumption of Construction” is defined in Section 5.7.
“Second Phase Community Entertalnment” 1s defined in Scction 5.1L.
“Second Phase Dining Venues” is defined in Sgetion 5.1K,
“Severe Economic Reccssion™ is defined in Section 2.2C.
“Speeial T'ax” is defined in Section 4.4D.

“Specified Materials” is defined in Section 5.0.

“Subsequent Project Approvals” is defined in Section 9.1,
“Supplemental Gap Payment” is defined in Section 3.3G(3).
“Teacher Honsing Rent Subsidies” is defined in Section 5.1H.
“Term"” is defined in Section 2.2.

“Third Office COO Issuance” is defined in Section 5.3G.

“Town Square” is defined in Section 5.1N,
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“Transfer” is defined in Section 10.1.

“Tree Permits” is defined in Recital 11

“Willow Road Feasibility Study Funding” is defincd in Scction 5.1F.

“Willew Road Tunnel” iz defined in Seclion 5.3H.

“Willow Village CDP” i5 detined 1n Recital H.

“Willow Village Open Space Rules™ 5 defined in Section 5.3F.

“Willow Village Phasing Plan” 15 defiued in Section 3.7,

“Willow Village Community Amenities” is defined in Section 5.1.
ARTICLE 2 EFFECTIVE DATE AND TERM

Section 2.1 Elfgctive Date. This Apgreement shall become effective upon the date
that the Enacting Ordinance becomes effective ("Effective Date™),

Section 2.2 Term.

A, Term of Agreement. Except as to those obligations that expressly extend
beyond the stated Term of this Agreement, the “Term” of this Agreement shall comumence as of
the Effective Date and shall continne for the Initial Term as defined in subsection $ection
2.2A{1) below, plus the duration of any City-approved cxtension as provided in subsection
(1) below, or until earlier terminated by muiual consent of the Parties or as otherwise provided
by this Agreement,

(1) Initial Term of Agreement, The “Initial Term” of this Agreement
shall be ten {10} years, commencing on the Effective Date and expiring on the tenth (10"}
anniversary thereof, unless this Agreement i8 otherwise terminated or extended 1n accordance
with the provisions of this Agreement,

(2)  7-Year Extension. Subject to the terms and conditions in this
Section 2.2, Developer shall have the right to extend the Initial Term for one additional seven
{7)-ycar period (“Extension™). In order to obtain the Extension, Developer requesting the
Extension must be in subsiantial compliance with all of ilg obligations sel forth in this
Agreement and Project Approvals with respect to the portion or portions of the Property for
which Developer is seeking an Extension, If the Property is owned by more than one entily, a
separate Extengion may be sought for each portion of the Property that is in separate ownership;
however, for the Extension to be granted, the conditions described in subsection (3) below must
be satisfied.

(3) Extension Reguirements. In addition to the conditions in
subsection (1) above, in order fo obtain the Extension, {a) certificates of occupancy must be
issued for at least eight hundred and sixty-hve (865) residential unmts, (b) the final certificate of
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occupancy must be issued for the building in which the Grocery Store is located; and (¢) the
Grocery Store has reccived o final cerlificate of occupancy,

(4)  Extension Request. If Developer desites to seck the Extension,
Developer must submit a letter addressed to the City Manager requesting such Extension at least
one hundred eighty (180} days prior to the date that the Initial Term otherwise would expire (the
“Extension Request™). The Extension Request shall include documeniation in g form
1easonably acceptable to City demonstrating that the applicable conditions for an Extension
described in subseclions (1) and (3) above {“Extension Conditions™) have been satisfied, or will
be satisfied priotr to the date that the Initial Term otherwisc would expire. If a letter of
compliance has been issued in accordance with Section 6.1F within no more than ninety (90)
days prior to the submission of Extension Request to the Cily and City has not issued a Notice of
Deflault following such letter of compliance, then such letier of compliance shall be a conclusive
determination that Developer is in substantial compliance with this Agreement,

{3} Extension Review. Within 45 days of receipt of an Extension
Request and accompanying documentabion, the City Manager shall determine whether the
Extension Conditions have been satisfied, including whether Developer is in substantial
compliance with this Agreement. Except as otherwise provided in this Seetion 2.2, the
determination whether Developer is in substantial compliance with this Agreement shull be
undertaken in a manner consistent with the annual review process described in Seclion 6,1
below. If the City Manager determings Developer is not in substantial compliance with the
Apreement through such review process, Developer shall have the opportunity to cure such non-
compliance prior to the last date that the Extension Request 1s to be decided. [T City Manager
concludes that the Extension Conditions have been satisfied, then he or she shall grant the
Lixtension Request and provide a Memorandum of Fxtension, in a recordable form, as described
in Section 2.2A(6) below, that the Agreement has been extended for the extension period, and
the Initial Term shall be extended accordingly. If the City Muanager determines the Extension
Conditions have not been satisfied, including that Developer is not in substantial compliance
with this Agrecment, or if there is any dispute regarding the steps required to satisfy the
Extension Conditions, then Developer shall have ten (10) businegss days 1o present to the City
Manager a letter providing written notice of the Developer's appeal of the City Manager's
determination to the City Council. The City Couneil shall hear such an appeal within 60 days of
the City Manager's receipl of the letter providing written nolice of the appeal, and the City
Council shall decide such appeal no later than 30 days before the date upon which the Tnitial
Term otherwise would expire. If the City Council detcrmings Developer 18 in substantial
compliance with this Agreement and all of the applicable Extension Conditions have been
satisfied, then the City Council shall grant the Extension Request and direct the City Manager
within five {3) business days to provide Developer the Memorandum of Extension and the Initial
Term shall be extended accordingly. If the City Coungil determines Developer is not in
shbstantial compliance with this Agreement or one or more of the other applicable Extension
{onditions have not been satisfied, then the City Council shall document such findings in its
action denying the Extension Requesl. The City Couneil’s decision shall be final, subject to
Developer’s ability to pursue available remedies as provided in Section 11,3 below,

{6} Mernorandym of Extension, Within ten days after the written
request of either Party hereto, City and Developer agree to execute, acknowledge and record in
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the Official Records of the County of San Mateo a memorandum evidencing any approved
Extension of the Term pursuant to this Section 2.2 (*Memorandum of Extension”).

B, Effect of Termination. Upon the expiration of the Term, this Apreement
ghall be deemed terminated and ol no further force and elleel, subject, however, Lo the provisions
set forth in Section 11.7 below

C. Enforced Delay; Extension of Times of Performance. Subject to the
limitations set forth below, the Term of this Agreement and the Project Approvals and the time
within which either Party shall be required to perform any act under this Agreement shall be
extended by a period of time equal 1o the number ol days during which performance of such act
is delayed unavoidably and beyond the reasonable control of the Party seeking the delay by
strilces, lock outs and other labor difficulties; Acts of God; unusually sevare weather, but only to
the extent that such weather or its effects (including, without limitation, dry cut time) result in
delays that cumulatively exceed twenty (20) days for any winter season occurring after
commencement of coustruction of the Project; filure or inability to secure materials or labor by
reason of priority or similar regulations or order of any governmental or regulatory body; any
development moratorium or any action of other public agencics that regulate land use,
development or the provision of services that prevents, prohibits or delays construction of the
Project, including without limitation any extension authorized by Government Code Section
66463.5{d}; acls ol the public enemy; civil disturbances; wars; acts of terrorism; insurrection;
riots; floods; earthquakes; fires; unavoidable casualties; epidemics; pandemics; quarantine
restrictions; freight embargoes; government restrictions, or litigation; government mandated
shutdowns or government closure {meaning any of the following events: (a) the governmental
offices where any action required under this Agreement (coliectively, “Government Offices™
are not open for business and any Government Offices’ systems are not opcrational such that
such action cannot occur; {b} ary other third-party is not open for busincss such that its services
required as necessary for a Party to perform obligations vnder this Agreement cannot be
performed; {¢) overmght couriers are not operaling such that any documents cannot be dehivered
to the extent such documents are required to be originals; or (d} financial institutions or wire
transfor systems arc not opcerating, such that consummation of financial transactions
contemplated hereby cannot occur); a Severe Economic Recession, defined below; any other
cause beyond the reagonable contrel of Developer which substantially interferes with carrying
out the development of the Project; or litipation mwvaolving the Project Approvals (including this
Agreeiment) or that enjoins construciion or other work on the Project or any portion thereof or
would cause a reasonably prudent developer either to forbear from commencing construction or
other work on the Project or portion thereof or to suspend construction or other work (each a
“Force Majeure Delay™). An extension of time for any such cause other than a Severe
Economic Recessian shall be for the period of the enforced delay and shall commence ta run
from the time of the commencement of the cause, if Notice by the Party claiming such extension
is sent to the other Party within sixty (60) days after the commencement of the cause. If Notice
is scnf after such sixty (60} duy period, then the extension shall commence to run 1o sooncr than
sixty (60) days prior to the giving of such Notice. Notwithstanding the foregoing, in the case of
Force Majeure Delay due to litigation, the Force Majeure Delay shall terminate three {3) months
after a final settlement or non-appealable judgment is issued or affirmed. Times of performance
under this Agrecment may also be extended in writing by the mutual agreement of the City
Manager and Developer. Devcloper’s inability or failure to obtain financing shall not be deemed
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to be a causc outside the reasonable control of the Developer and shall not be the basis for an
excused delay. “Scvere Economic Recession™ means a significant decline in the residential real
eslate market, as measured by a decline of more than four percent (4% ) in the Home Price Index
during the preceding twelve (12) month pericd, Severe Econemic Recession shall commence
upon Developer's notification the City of the Severe Economic Recession (together with
appropriate backup cvidence), Severe Economic Recession shall continue prospectively on a
quarterly bhasis and remain in effect until the Home Price Index increases for three (3) successive
quarters; provided that the cumulative total Severe Economic Recession shall not exceed forty-
eight (48} months. "Home Price Index" means the quarterly index published by the Federal
Housing Finance Agency representing home price trends for the Metropolitan Statistical Arca
compriging San Francisco, 3an Mateo, Redwood City. If the Home Price Index is discantinued,
Developer and the City shall approve a substitute index that tracks the residential market with as
close a geography to the San Francisco, San Mateo, Redwood City Metropelitan Statistical Area
as possible.

Section 2,3 City Representations and Warranties, City represents and warrants to
Developer thats

A City 1s a municipal corporation and has all necessary powers under the
laws of the Slale ol California to enter into and perform the undertakings and obligations of City
under this Apreement.

B. The cxecution and delivery of this Agrcement and the performance of the
obligations of City hereunder have been duly authorized by all necessary City Coungil action and
all necessary approvuls have been obtained,

C. This Agreement is a valid obligation of City and is enforceable in
accordance with its terms.

The foregoing representations and warranties are made as of the Agreement Date,
During the Term of this Agreement, City shall, upon learning of any fact or condition that would
cause any of the warranties and representations in this Section 2.3 not o be true, immediately
give wrillen Notice of such fact or condition 1o Developer.

Scction 2.4 Developer Representations and Warranties. Developer represents and
warrants to City that;

A. Developer is duly organized, validly existing and in good standing under
the laws of the State of Delaware, is authorized to do businegss in the State of Calitornia and has
all neeessary powers under the laws of the State of California to own property imtcrests and in all
other respects enter into and perform the undertakings and obligations of Developer under this
Apregment,

B. The execution and delivery of this Agreement and the performance of the
obligations of Developer hereunder have been duly authorized by all necessary corporate,
partnership or company action and all necessary sharcholder, member or partner approvals have
been obfained.
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C. This Agreement is a valid obligation of Developer und is enforceable in
accordance with its terms.

D. Developer has not (i) made a general assignment for the benefit of
creditors, (i) filed any voluntary petition in bankruptey or suffered the filing of any involuntary
petition by Developer’s eredilors, (iii) suffered the appointment of a receiver to take possession
of all, or substantially all, ot Developer’s assets, (iv) suffered the attachment or other judicial
seizure of all, or substantially all, of Developer’s assets, (v) admitted in writing its inability to
pay its debts as they come due, or (vi) made an offer of scttlement, extension or composition to
its ereditors generally.

The foregoing representations and warranties are made as of the Agreement Date,
During the Term of this Agreement, Developer shall, upon learning of any fact or condition that
would cause any of the warranties and representations in this Section 2.4 not 1o be true,
immediately give written Notice of such fact or condition to City.

ARTICLE 3 DEVELOPMENT OF PROPERTY

Section 3.1 Vested Rights. City hereby grants to Developer a vested right to develop
and construct the Project on the Property, including all on-site and off-site improvements
authorized by, and in accordance with, the Project Approvals. Except as otherwise provided in
this Agreement, no New City Laws thatl conllict with this Agreement, the Applicable City
Regulations, or the Project Approvals shall apply to the Project or the Property. For purposes of
this Section 3.1 and Section 3.3 and Section 3.6, the word “conflict” means any moditication that
purports to: (i) limit the permitted uscs of the Property, the maximum density and intensity of use
{includimg but not limited to floor area ratios of buildings and the overall maximum size of
allowed uscs ), or the maximum height and sizg of proposed buildings; (11) impose requirements
for reservation or dedication of land for public purposes or requirements for infrastructure, public
improvemenis, or public utilities, other than as provided in the Project Approvals, {iii) impose
conditions upon development of the Property other than as permitted by Applicable Law,
Changes it the Law, and the Project Approvals; (iv) limit the timing, phasing, sequencing, or
rate of development of the Property; (v} limit the location of building sties, grading or other
improvements an the Property in a mannar that is inconsistent with the Existing Approvals;

(vi) limit or control the ability to obtain public utilities, services, infrastructure, or facilities
(provided, however, with the cxception of provisions under the Willow Village CDP relating to
the implementation and timing for the installation of recycled water [acilities and procedures for
excecdances ay provided therein, nothing herein shall be deemed to exempt the Project or the
Property from any water use conservation or rationing requirements that may be imposed on a
City-widc basis to all substantially similar types of development projects and project sites (i.c., to
all multifamily residential projects, to all office projects, to all retail projects, to all hotal
projects) fror time to lime in the future or be construed as a reservation of any exisling sanitary
sewer or potable water capacity); (vi1) require the issuance of additional permits or approvals by
the City other than those required by Applicable Law and the Existing Approvals, {viii) increase
the permitted Impact Fees or add new Impact Fees, except as permitted by Section 4.1 of this
Agreement; (ix) cstablish, cnact, increase, or imposc against the Project or the Property any
special taxes or assessments other than those specifically permittad by this Agreement, including
Seetion 4.7, (x) apply o the Project any New City Laws that are not unifermly applied on a City-
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wide basis to all substantially similar types of development projects and projeet sites (i.c., to all
multifamily residential projects, to all office projects, to all retail projects, to all hotel projects );
(xi) impose against the Project any condition, dedication or other Exaction not specifically
authorized by Applicable Law or the Existing Approvals; or (xii) imposc against the Project any
obligations regarding the construction of or provigion of below markoet rate units not specifically
required by the Existing Approvals. To the extent that New City Laws conflict with the vested
rights granted pursuant to this Agreement, they shall not apply to the Property or the Project,
except as provided in Section 3.3, below. Nothing in this Apreement is intended to supersede or
limit vested rights provided through any vesting subdivision map or otherwise applicable state
law, except for the payment of fees, which shall be governed by Section 4.1 of tlus Agreement
notwithstanding any vesting of fees otherwise provided by any vesting subdivision map pursuant
to the provisions of the Subdivision Map Act.

Section 3.2 Development and Design Standards. The Project shall be developed in
conformance with the Existing Approvals and Applicable City Regulations and the Subsequent
Project Approvals, The permitted uses, density and intensity of development, maximurm height
and size of proposed buildings and developinent standards shall all be in accordance with the
Existing Approvals and Applicable City Regulations. Project desipn and materials will need to
ihe urban design standards cutlined in the Willow Village CDP. City’s review ol applications
for Subsequent Project Approvals shall be in accordance with the Existing Approvals and the
Applicable City Regulations.

Scction 3.3 Rescrvations of Authority. Notwithstanding any other provision of this
Agreement to the contrary, the following regulations and provisions shall apply to the
development of the Project:

AL Regulations relating to hearing bodies, petitions, applications, notices,
findings, records, hearings, reports, recommendations, appeals and any other matter of procedure
then applicable in City at the time of permit application.

R Regulations governing construction standards and specifications,
including City’s building code, plumbing cade, mechanical code, electrical code, fire code and
grading code, and all other uniform construction codes then applicable in City at the time of
building permit application, Local modifications to the Building Code that take effect after the
submission for approval of plans, specifications and cstimates for Project-serving improvements
{both on- and off-site} for the Project (“Improvement 'lans™) (o the City shall not apply to such
Improvement Plans unless required {1) by the then-current version of the California Building
Code, (11) to comply with State or Federal Law, or (iii} to avoid a specific, adverse impact upon
the public health or safcty, As uscd in this paragraph, a “specific, adverse impact” means a
significant, quantifiable, direct, and unavoidable impact, based on objective, identified written
public health or safety siandards, policies, or conditions as they existed on the daie the
Improvement Plans were submitted to the City for approval.

C. New City Laws applicable to the Property ot Project that do not conflict
with this Agreement, including Developer®s vested rights under Section 3.1 above,
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D. New City Laws that may be in conflict with this Agreement but that are
necessary to protect persons or property from dangerous or hazardous conditions that create a
specific, adverse impact upon public health or safety or create a physical risk to persons or
property, based on findings by the City Council identifying the dangerous or hazardous
conditions requiring such changes in the law, where there are no feasible alternatives to the
imposition of such changes, and how such changes would alleviate the dangerous or hazardous
condition, As used in this paragraph, a “specific, adverse impact™ means a significant,
quantiliabie, direct, and unavoidable impact, based on objective, identified written public health
or safety standards, policies, or comditions as they existed on the date the Improvement Plans
were submitted to the City for approval,

E. Exactions petrmitted by Scetion 9.2 of this Agreement,

Section 3.4 Regulation by Other Public Agencies. Developer acknowledges and
agrees that the Siate of California Department of Transporlation, SamTrans, the California Public
Utilities Commission, the San Francisco Public Utilities Commission, West Bay Sanitary
District, and other public agencics not within the control of City posscss authority to regulate
aspects of the development of the Project separately from or jointly with City, and this
Agreement does not limit the authority of such other public agencies. Developer shall use
reasonable diligence in applying for all such other permits and approvals as may be required by
other governmental or quasi-governmental entities in connection with the development of, or the
provision of services to, the Project. Developer shall also pay all requited fees when due to such
public agencies. Developer acknowledges that City does not control the amount of any such
fees. Cily shall rensonably cooperate with Developer in Developer’s effort to obtain such
permits and approvais; provided, however, City shall have no obligation to incur any costs,
without compensation or reimbursement by Developer, or to amend any policy, regulation or
ordinance of City in conncction therewith,

Section 3.3 Life of 'roject Approvals. The term of any and all Project Approvals
shall automatically be extended [or the longer of the Term of this Agreement or the term
otherwise applicable to such Project Approvals. In the event that this Agreement (s lerminated
prior to the expiration of the Term of the Agreement, the term of any subdivision or parcel map
or any other Project Approval and the vesting petiod for any final subdivision map approved as a
Project Approval shall be the term otherwise applicable to the approval, which shall commence
to run on the date that the lermination of this Agreement takes effect (inchuding any cxiensions);
provided, however, that the statutory vesting period for fees shall be calculated based upon the
original date of approval of any Vesting Subdivision Map.

Section 3.6 [nitiatives. Except as to those New City Laws described in Section 3.3D
(which may be enacted or imposed by initiative or reterendum), if any New City Law is cnacted
or impoescd by an iitiafive or referendum, which New City Law would conflict with the Project
Approvals or reduce the development rights or assurances provided by this Agreement, such
New City Law shall nat apply to the Property or Froject; provided, however, the Parties
acknowledge that City’s approval of Lhis Agreement is a legislative action subject Lo referenduym.
Wilthout limiting the generality of the foregoing, no moratorium or other limitation (whether
relating to the rate, timing, phasing or scquencing of development, whether imposed by
ordinance, initiative, resolution, policy, order or otherwise, and whether cnacted by the City
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Council, an agency of City, the elcctorate, or otherwise) affccting subdivision maps, use permits,
building permits, occupancy permits, or other entitlements to use that are approved or to be
approved, issued or granted by City shall apply to the Property or Project. Developer agrees and
understands that City does not have authority or jurisdiction over any other public agency’s
ability to grant governmental approvals or permits or to impose a moratorium or other limitations
that may affect the Project. City shall reasonably cooperate with Developer and, at Developer’s
expense, shall undertake such aetions as may be necessary to ensure this Agreement remains in
full force and effect. City, except to submit fo vote of the electorate inttiatives and referendums
required by law to be placed on a ballot and tulfill any legal responsibility to defend a ballot
measure passed by its voters, shall not support, adopt or enact any New City Law, or take any
other action which would violate the cxpress provisions or spirit and intent of this Agreement,

Scetion 3.7 Timing of Development, Nothing in this Agreement obligates Developer
to undertake the Project. The tming of development of the Project Improvements shall be
undertaken, if undertaken by Developer, in accordance with the Willow Village Phasing Plan,
attached hereto as Exhibit D (“Willow Village Phasing Plan®) and in accordance with Section
5.1 and the Willow Village Community Amenities Provisions, attached hereto as Exhibit F, The
Willow Village Phasing Plan sets forth the order and timing of when certain Improvements will
be constructed and/or occupied within the Project. Each Improvement identified in the Willow
Village Phasing Plan shall be defined with reference to the Improvement wilh the same name as
shown on the Site Plan attached as Exhibit E to this Agreement, in locations substantially
consistent with the Site Plan, Modifications may be made to the timing set forth in the Willow
Village Phasing Plan through an Operaiing Memorandum approved pursuant o Section 8.6 10
this Agreement,

However, and not in limitation ol any ol the foregoing, since the California Supreme
Court held in Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 (1984} that the failure
of the partics therein to consider, and expressly provide for, the timing of development resulted
in 4 later-adopted inifiative restricting the timing of development to prevail over such parties’
agreement, it is the desire of the Parties hereto to avoid that result. Therefore, notwithstanding
the adoplion of an initiative after the Effective Date by City’s clectorate to the contrary, the
Parties acknowledge that, except as otherwise provided for in the Existing Approvals and in this
Agreement, Developer shall have the vested right (but not the obligation) to develop the Project
in such order und at such rate and at such times as Developer deems appropriate in the exercise
of its sole discretion and consistent with the terms of this Agreement.

Section 3.8 Changes in the Law, As provided in Section 65869.5 of the Developmont
Agreement Law, this Agreement shall not preclude the applicability to the Project of changes in
laws or regulations, to the extent that such changes are specilically mandated and required by
changes in State or Federal laws (“Changes in the Law™). b the evenl Changes in the Law
prevent or preclude compliance with one or more provisions of this Agreement, the Parties shall
meet and confer in good faith in order to determine whether such provisions of this Apgreement
shall be modified or suspended, or performance thereof delayed, as may be necessary to comply
with Changes in the Law. Following the meeling botween the Partics, the provisions of this
Agreement may, to the extent feasible, and wpon mutual agreement ol the Pariies, be modified or
suspended, but only 1o the mimmum exlent necessary to comply with such Changes in the Law,
In such event, this Agreement together with any required modifications shall continue in full
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force and effect, In the event that the Changes in the Law operate to frustrate irremediably and
materially the vesting of development rights to the Project as set forth in this Agrecment,
Developer may terminate this Agreement by Notiee to City. Nothing in this Agreement shall
preclude Developer trom contesting by any available means (including admimstrative or judicial
proceedings} such Changes in the Law or their applicability to the Project and, in the event that
such challenge is successful, this Agreement shall remain unmodified and in full force and cffect
and times of performance exiended in accordance with Scetion 2.2C, unless the Parties mutually
agree olherwise,

Section 3.9 Expansion of Development Rights. [f any New City Laws or Changes in
Law expand, extend, enlarge or broaden Developer’s rights to develop the Project, then, (8) if
such law is mandatory, the provisions of this Agreement shall be modificd as may be necessary
to comply or conform with such new law, and (b) if such law is permissive, the provisions of this
Agreement may be modified, upon the mutval agreement of Developer and City. lmmediately
after enactment of any such new law, upon Developer's request, the Parties shall meet and confer
in good faith for a period not excesding sixty (6{) days {unless such peviod is cxtended by
mutual written consent of the Parties) to preparc such modification in the casc of a mandatory
law or to discuss whether to prepare a proposed modification in the case of a permissive law.
Developer shall have the right to challenge City’s refusal 1o apply any new low mandating
gxpansion of Developer's rights under this Agreement, and in the event such challenge 1is
successiil, this Apreement shall be modified to comply with, or conform to, the new law.

found that there will be sufficient potable water and sanitary sewer capacity to serve future
development contemplated by the General Plan, including the Project. However, as noted in
Scction 3.1 above, with the exception of provisions under the Willow Village CDDP relating to the
implementation and timing for the installation of recycled water facilities and procedures for
cxceedances as provided theren, nothing in this Agreement is intended to exempt the Project or
the Property from any water use conservation or rationing requirements that may be impased on
a City-wide basis to all substantially similar types of development projects and project sites (i.e.,
to all multifamily residential projects, to all office projects, to all retail projects, to all hotel
projects) from time to time in the future or be construed as a reservation of any existing sanitary
sewer or potable water capacity, In the event Developer’s lenders or finuncing partners requost
issuance of water and/or sanitary sewer “will serve’ letters as a condition of providing debt or
equity financing for the Project, City agrees to consider in good faith issuing such letters on
terms reasonably acceptable to City.

Section 3,11 Project Approvals and Applicable City Regulations, Priot to the
Effective Date, the Partics shall have prepared two (2) sets of the Existing Approvals and
Applicable City Regulations, one (1) set for City and cne (1) set for Developer, te which shall be
added from time to time, Subsequent Project Approvals, so that if it becomes necessary in the
future to refer to any of the Project Approvais or Applicable City Repulations, there will be a
common s¢t available to the Partics. Failurs to include in the sets of Project Approvals and
Applicable City Regulations any rule, regulation, policy, standard or specification that is within
the Applicable City Regulations and Project Approvals as described in this Agreesmenl shall not
affect the applicability of such rule, regulation, policy, standard or specification.
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Scction 3.12 Written Verification of Sufficient Water Supply, Any and all tentative
subdivision maps approved for the Project shall comply wiih Government Code Scetion 66473.7,
if, and to the extent, required by Government Code Section 63867 .5(c).

ARTICLE 4 OTHER RIGHTS AND OBLIGATIONS OF THE PARTIES

Section4.! Developer Fees,

A Impact Fees. Ciry understands that the limited assurances by City
concerning Impact Fees set forth below were a material consideration for Developer ugreeing to
enter into this Agreement, to pay the Impact Fees set forth in this Agreement and the Fxisting
Approvals, and to provide the public benefits as described in this Agreement. For the period
commencing on the Effective Date and conlinuing until expiration of the Impact Fee Limitation
Period (defined below), Developer shall pay when due all existing Impact Fees applicable to the
Project in accordance with this Agreement in effzct as of the Agreement Date at the lower of
(i) the rates in effect as of the Agreement Date, including all existing fze escalation provisions in
cffeet as of the Agreement Date, or (ii) the rates in effect when such existing Impact Fees arc due
and payable, and shall not be required to pav any escalations in such Impact Fees in excess of the
fee escalation provisions in any Impact Fee in effect as of the Apreement Date ot new Impact
Fees enacted or established after the Agreement Date. As used herein, the term “Tmpact Fee
Limitation Period” means the period commencing on the Effective Date and expiring on
cxpiration of the Initial Term, provided, however, the Impact Fee Limitation 'eriod will be
automatically extended for the first three (3) years of any Extension Term Developer obtains
pursuant to Section 2.2A. Following expiration of the Impact Fee Limitation Period, individual
components and phases of the Project not vet undertaken, with no retroactive application to
portions of the Project that have been completed or are then under construction, shall be subject
to all Impact Fees in eftect at the time such fees are due and payable. Except as otherwise
pravided in this Section 4.1A above, Developer agrees io pay, as and when due, any and all
cxisting, new, incrcascd or modified Impact Fees, at the rates then in effect at the time building
permits are issued on any or all portions of the Project so long as any tiew fees or incrcascs in
existing fees from the amount existing as of the Agreement Date are uniformly applied by City to
all substantially similar types of development projects and propertics {i.e., all office projects, all
multifamily residential projects, all retail projects, or all hotel projects) and are consisient with
the provisions of applicable California law, including the provisions of Government Code
Scction 66000 ef seg., and all applicable nexus and rough proportionality tests and other logal
requirements. Developer retains all rights to protest an imposition, fee, dedication, reservation,
or other exaction, as set forth in California Government Code Section 66020,

B. Processing Fees. City may charge and Developer agrees to pay all
Procgssing Fees that are in effect on a City-wide basis at the time applications are submitted for
permits, approvals or entitlements for the Project.

C. Connection Fees. Developer shall pay connection fees assessed by utility
providers and ofher agencies assessing such fees at the rates in effect from time to timg.

D. Other Agency Fees. Nothing in this Agreement shall preclude City flom
collecting fees from Developer that are lawfully imposed on the Project by another agency
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having jurisdiction over the Project, which the Cily 1s required to collect pursuant to Applicable
Law (“Other Agency Fees™).,

Section 4.2 Fee Credits. Developer shall receive credit for the payment of
transportation Impact Fees in aceordance with the provisions of Municipal Code Section
13.26.080 and this Section 4.2, “Fee Credits” shall be as set forth in the Willow Village CDP.
In addition, in the event that the amount of transportation impact fee credits for cligible
trunsportation improvements to be constructed by Developer pursuant to the Willow Village CDP
cxceeds the amount of the transportation Iimpact Fees due for the Project, then City shall
reimburse Developer from transportation Impact Fee funds collected by the City from other
sources subjcct to the fransportation Impaci Fee,

Section 4,3 Reimbursements from Other Developers. To the extent that Developer
constructs public ntrastructure that 15 not eligible for Fee Credils or retmbursement by the City,
as provided above, in excess of Developer’s “fair share” cost of such public infrasttucture
improvements, then she City shall use its best cfforts to condition projects to be consirueted by
other partics benefiting from such infrastrueture to enter into infrastructure-item-specitic
reimbursement agreements for the portion of the cost of any dedications, public facilities and/or
infrastructure the City may require the Developer to construct as conditions of the Project
Approvals to the extent that they exceed the Project’s “fair share.” Where projocts to be
constructed by other parties have been conditioned to construgt a portion of or pay a fair share
fee for public improvements being constructed by Developer, then City shall use its best efforis
to cause such third-party developers o reimburse Developer for the applicable third-party
developer’s fair share of the unprovement costs incurted by Developer, in an amount consistent
with such third-party developer’s prior approvals.

Scction4.4 CFDs,

A, Local CFD Policies and CFD Fermation. City agrees to consider adopting
a local policy pursuant to Government Code Section 533127 (“Loeal CFD Policies™) to
authorize the formation of Community Facilities Districts pursuant to the Mello-Roos Act
{Government Code Section 533311 et seg.) (“CFDs”) to serve tesidential and mixed-use projects
and the issuance of bonds to finance eligible public facilities and/or provide financing for cligible
serviecs. If Local CED Policies are adopled and Developer files a petition requesting that City
form a CFD to serve the Project, the Parties shall cooperate in good faith to establish a CFD to
serve the Project. The boundaries of the CFI)Y shall be coextensive with those of the Main
Project Site, unless the Partles otherwise agree. Upon the filing of a petition by Developer
pursuant to Government Code Section 53318(¢), the City Council shall consider adoption of a
resolution of intention to estublish the CFD and, following adoption, City shall use good faith,
diligent efforts, in compliance with Government Code Sections 53318 ef seq., to establish and
implement the CFD pursuant to the tetms of this Agreement, including scheduling of necessary
public hearings and adoption of a resolution of formation. Developer shall cooperate with City
in the formation of any CFD requested by Developer, including the timely submission of all
petitions, waivers and consents. Developer shall prepare, and submit to the City no later than the
date Developer files a petition for a CFD, a financial plan specifying the proposed total amount
of debt or other financing for the CFD Facilities, mcluding the projected costs of the CFD
Facililies that support the proposed total amount of financing, to be financed by CFD Bonds, the
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Special Tax, or & combination of CFD Bonds and Special Tax, which financial plan shall be
subject to the approval of the City, which approval will not be unreasonably withheld, delayed,
or conditioned.

B. CFD Facilities and Services. Subject to capy on the total amount of net
CFD Bond proceeds and Lhe total tax and assessment rate set forth m subsection D below, the
CCFD shall finance the design and acquisition or construction of those facilities necessary for
development of the Project (“CFD Facilities™) and services that may lawfully be financed or
paid for nnder the Mello-Roos Act and other applicable law. Financing of the CFD Facilities, or
portion theren, with CFD Bonds shall be subject to approval of City,

C, Issuance of CFD Bonds, Upon successful formation of the CFD and
approval of the Special Tax (as defined in subsection D below), and subject to the restrictions in
subsection C below, bonds shall be issucd (“CFD Bonds™), the proceeds of which shall be used
to finance the CFD Facilities, to the extent the CFD Facilities, or portion thereof, legally and
feasibly may be financed utilizing this methed of financing, The amounts, timing and terms of
the issuance and sale of the CFD Bonds shall be determined by City, in consultation with
Developer and City's bond counsel, financial advisors and/or underwritcrs.

D. Special Tax. The CFD shall be authorized to levy, and Developer shall
approve (by affirmative vote or other legally acceptable method), & tax (“Special Tax™) in
accordance with the rate and method of apportionment of such Special Tax approved in the
completed proceedings for the CFD. The Special Tax so set shall be in an amount such that, at
the time the rate and method of apportionment of the Special Tax 15 approved, the estimated
maximum, special tax within the CFD district shall not exceed $750 per each dwelling (in 2022
dallars) for residential property and $0.735 per square foot for non-residential property (in 2022
dollars}. :

E, City's Resetvation of Discretion. Tt is expressly acknowledged,
understood and agreed by the Parties that notwithstanding any of the foregoing obligations set
Torth in this section, (1) City reserves full and complete discretion in accordance with applicable
law with respect to any adeplion of Local CFD Policies and all legally required findings that
must be made in connection with formation of a CFI, (ii) nothing in this Agreement is intended
to or shall limit City's discretion in accordahce with applicable law to adopt or refuse to adopt the
Local CFD Policies or adopt legally required findings with respect to formation of the CFD, and
(iii) nothing in this Agreement is intended 10 or shall prejudge or commit to City regarding the
findings and determinations to be made with respect thereto.

F. Costs If No CF'D Formed. In the event that City does not adopt the Local
CED Policies or is unable to make the legally required findings in connection with the formation
of the CFD and the issuance of CFD Bonds for any reason, City shall not be liable for any
resulting costs to Developer and Developer shall nonetheless be responsible for constructing all
of the CFD Facihties and providing any services for which a CFID was sought at Developer’s
crpense.

G. Developer’s Congent, Subject to City adopting Local CFD Policies, and
subjcct to and Developer requesting and City adopting a CFD for the Project and in accordance
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wiill the caps on the total amount of net CF> Bond proceeds and the total tax and assessment
rate set forth in subsection D) above and Developer’s approval of the rate and method of
apportionment of the Special Tax, which approval shall not be unreasonably withheld, delayed or
conditioned, Developer irrevoeably consents to the formation of the CTD, the issuance of the
CFD Bonds, the imposition of the Special Tax aguinst the Property at rates and pursuant to a
method of apportionment approprate to fund the debt service on the CFD Bonds sold to fihange
the CTFD Facilities, and agrees not to protest or object to formation of the CFD} or levy of an
appropriate Special Tax consistent herewith. Developer acknowledges and agrees that CFD
Bonds shall not be issued to fund any on-site public improvements or any other infrastructure or
[ees other than the CFD Facilities, or porlion thereofl, which may lawfully be financed under the
Mello-Roos Act and other applicable law.

H. Limited Liability of City. Notwithstanding any other provision of this
Agreement, City shall not be liable for or obligated to pay any costs or expenses in connection
with the CFD or the CFD Facilities except to the extent monies are available (from Advanced
Cosls, proceeds of CFD Bonds, or Special Taxes) and specifically authorized by law for payment
of such costs or expenses.

Scction 4.5 Public Infrastructure. City shall use good faith, diligent efforts to work
with Developer to ensure that all public infrastructure required in connection with the Project is
expeditiously reviewed and considered for acceptance by City om & phased basis as discrete
components of the public infrastnucture is completed. Developer may offer dedication of public
infrastructure in phases and City shall tiot unrcasonably withhold, condition or delay acceptance
of such phasecd dedications or refusc phascd releases of bonds or other security so long as all
other conditions for acceptance have been satisfied. Developer’s obligation 1o construct (ke
public improvements shall be set forth in one or more public improvement apreements to be
entered into by the Partics on or before approval of final subdivision maps for the Project. Upon
acceptance of the public improvements, or componctits thercof, City shall relcase to Developer
any bonds or other scourity posted 1n connection with performance thereof, other than wartanty
period security, as more fully provided in the applicable improvement agreements between City
and Developer in accordance with the Subdivision Map Act, Except ag to the Willow Road
Tunnel and the Elevated Park Segment Over Willow Road as provided in Section 5.4 below, and
in such improvement agreements with respect to Developer’s warranty period obligations,
Developer shall have no obligation to maintain any public infrastructure following City’s
acceptance thereof,

Section 4.6 Prevailing Waee Requirements,

A, To the extent applicable, Developer shall comply with, and require its
contractors and subcontractors to comply with, all State Labor Codc requirements and
implementing regulations ot the Departmeni of Industrial Relations pertaining to “public works,”
mncluding the payment of prevailing wages {(colleclively, “Prevailing Wage Laws™), Developer
shal] require the contractor(s) for all work that 1s subject to Prevailing Wage Laws (“Prevailing
Wage Components™) to submit, upon request by City, certified copies of pavroll records to City
at the Property or at another location within City, and to maintain and make records available to
City and its designees for inspection and copying to ensure compliance with Prevailing Wage
Laws. Developer shall also include in each of its contractor agreements, a provision in form
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reasonably acceptable to City, obligating the contractor to require its contractors and/or
subcontractors to comply with Prevailing Wage Laws in connection with the Prevailing Wage
Components, and to submit, upon request by City, certified copies of payroll records to City and
to maintain and make such payroll records available to City and its designees for inspection and
copying during regular business hours at the contractor’s or subcontractor’s regular place of
business. City and Developer each acknowledge and agree that it is a condition of approval of
the Project that Developer construct public improvements to be dedicated to the City as part of
the Project.

B. Developer shall defend (with counsel reasonably acceptable to the City),
mdemnify, assume all responsibility for, and hold harmless City Parties from and against any and
all present and future Claims arising out of or in any way connected with Developer’s or its
contractors' or subcontractors’ obligations to comply with all Prevailing Wage Laws, including
all Claims that may be made by contractors, subcontractors or other third-party claimants
pursuant to Labor Code sections 1726 and 1781,

. Developer hereby waives and releases City Parties from any and all
manner of Claims or other compensation whatsoever, in law or equity, of whatever kind or
nature, whether known or unknown, direct or indirect, foreseeable or unforesecable, absolute or
contingent, now existing or which may mn the future arise, including lost business opportunities
or economic advantage, and special and consequential damages, arising out of, directly or
indirectly, or in any way connected with Developer’s obligation to comply with all Prevailing
Wage Laws in conjunction with the Prevailing Wage Components. Developer is aware of and
familiar with the provisions of Section 1542 of the California Civil Code which provides as
follows:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, IF KNOWN BY HIM OR HER WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE

DEBTOR OR RELEASED PARTY.”
As such relates to this Section 4.6, Developer hereby waives and rell

and benefits which it may have under Section 1542 of the California Civil Codg.

INITIALS: DEVELOPER

D, Non-Iniended Prevailing Wage Requirements. Nothing m this Agreement
shall in any way require, or be construed to require, Developer to pay prevailing wages with
respect to any work of construction or improvement within the Project (a “Non-Intended
Prevailing Wage Requirement™). But for the understanding of the Parties as reflected in the
immediately preceding sentence, the Parties would not have entered into this Agreement based
upon the terms and conditions set forth herein. Developer and City have made every effort in
reaching this Development Agreement to ensure that its terms and conditions will not result in a
Non-Intended Prevailing Wage Requirement. These efforts have been conducted in the absence
of any applicable existing judicial interpretation of the recent amendments to the California

DEOFIT\I6252590v]9
OAK #4891-8238-9520 y51 24



DocuSign Envelope |D: D88A235A-4D67-47E3-AE3C-0D5DD4D793E8

Ordinance No. 1095 INB2714052
Page 35 of 110

prevatling wage law, Tf, despite such efforts, any provision of this Agreement shall be
determined by any coutt of competent jurisdiction to result in a Non-Intended Prevailing Wage
Requirement, such determination shall not invalidate or render unenforceable any provision
hereof’ provided, however, that the Parties hereby agree that, in such event, this Agreement shall
be reformed such thai each provision of this Agreement thal results in ihe Non-Intended
Prevailing Wage Requirement will be removed from this Apreement as though such provisions
were never a part of the Agreement, and, in licu of such provision(s), replacement provisions
shull be added as & part of this Agreement as similar in terms to such removed provision(s) as
may be posgible and legal, valid and enforceable but without resulting in the Non-Intended
Prevailing Wage Requirenient,

Section 4.7 Taxes and Assessments. As of the Agreement Date, City is unawarg of
any pending efforts to initiale, or consider applications for new or increased special taxes or
assesaments covering the Property, or any portion thereof, City shall retain the ability to initiate
or process applications for the formation of new assessment districts or imposition of new taxes
covering all or any portion of the Property. City may impose new taxes and assessments, other
than Impact Fees, on the Property in accordance with the then applicable laws and this
Agreement, but only if such taxes or assessments are adopied by or after Citywide voter approval
or approval by landowners subject to such laxes or assessmenls and are imposed on other land
and projects of the same category (1.e., office, multifamily residential, retail, or hotel, as
applicable} within the jutisdiction of City and, as to assessmetits, only if the impact thereof does
not fall disproportionately on the Property as compared to the benefits accruing to the Property
as indicaied n (he engineers reporl Tor such assessmenl disirict. Nothing herein shall be
gonslrued so as o limit Developer from exercising whalever rights it may otherwise hgve in
connection with protesting or otherwise objecting to the imposition of taxes or assessments on
the Property. In the event an assessment district is lawfully formed to provide funding for
scrvices, improvements, maintenance or facilities that arc substantially the same as or duplicative
of those scrvices, improvements, maintenance or facilittes being funded by the Impact Fees io be
paid by Developer under the Project Approvals, such Impact Fees paid or to be paid by
Developer shall be subject to reduction/cradit in an amount equal to developer's new or
increased assessment under the assessment digtrict, Alternatively, the new assessment district
shall reduce/eredit Developer’s new assessment in an amount egual to such Impact Fees paid or
to be paid by Developer under the Project Approvals.

ARTICLE 5 COMMUNITY AMENITIES; FUBLIC BENEFITS; TERMS REGARDING
MAINTENANCE AND COMPLETION OF PROJECT EMPROVEMENTS

In consideration of the rights and benefits conferred by City to Developéer under this
Agrcement, if and to the extent that Developer commences construction of the Project,
Developer shall perform and provide the obligations described in this ARTICLE 3 at the times
and on the conditions specified herein and in Exhibit F, The Parties acknowledge and agrec that
some of the obligations described in this ARTICLE 5 exceed those dedications, conditions, and
exactions that may be imposed under Applicable Law and would not otherwise be achievable
without the express agreement of Developer, Notwithstanding anything to the contrary
contained hercin, Developer has no obligation to perform the obligations under this ARTICLE 5
untess and until Developer commences construction of the portion of the Project that requires
such performance.
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Scction 5.1 Benus Development Community Amenitics. In order to obtain the right
to bonus level development within the Residential Mixed Use District and the Office District, as
defined in the Municipal Code, the Municipal Code requires that Developer implement
community amenities with a valuation of fifty percent {50%) of the fair market value of the
additional gross floor area of the bonus level development, The Municipal Code requires each
community amenity to be cither selected from a list of community amenities set forth in
Resolution No. 6360 or agreed upon by Developer and City pursuant to a development
agreement. This Agreement documents the requirements for and governs the delivery of all
community amenities for the Project. If and to the extent that Developer commences
construction of the Project, Developer shall implement the community amenities set forth in this
Section 5.1 at the times and on the conditions specified herein and in Exhibit ¥, some of which
are on the list of community amernsties set forth in Resolution No. 6360 and some of which are
additional and have heen agreed upon by the Parties pursuant to this Agreement (collectively,
“Willow Village Community Amenities”), The Willow Village Community Amcnitics shall be
implemented at the times set forth in the Willow Village Community Amchitics Timing
Provisions attached hereto as Exhibit F, except to the extent that the obligations set forth in
Exhibit F are modiflied in accordance with this Agreement. Undefined, capitalized terms in
Exhibit F shall have the meanings ascribed to them in this Agreement. If and to the extent that
Developer commences construction of the Project, Developer’s failure to provide any of the
Willow Village Community Amenities us set forth in this Section 3.1 by the times set forth in
Exhibit F shall be a Default.

Al Elevated Park, Developer shall construct an elevated park to provide
direct and convenient access from Belle Haven to the Main Project Site, which will include bike
and pedestrian paths, gathering spaces, plazas, and landscaped areas as depicted Conceptually on
Exhibit E-1 and Exhibit E-2 {(“Elevated Park™). If Developer obtains all necessary Other
Ageiicy Approvals and the consenlt of the commeicial lessees in the shopping center located on
oneg of the Hamilton Parcels (“Hamilton Lessee Approvals™, a portion of the Elevated Park
shall include a bike and pedestrian overcrossing over Willow Road, This portion of the Elevated
Parlk is within State of California Department of Transportation right of way and shall be referred
to as the “Flevated Park Segment Over Willow Road.” Developer’s nability to secure such
Other Agency Approvals and Hamilton Lessee Approvals for the Elevated Park Segment Over
Willow Road shall not be a Force Majeure Delay. Developer shall make good faith efforts to
obtain such Other Ageney Approvals and Hamilton Lessee Approvals, but if Developer fails to
secure such Other Agency Approvals and Hamilton Lessce Approvals priot to the developiment
of Phase 2, as defined in the Willow Village CDP, Developer shall have no further obligation to
construct the Elevated Park Segment Over Willow Road or the portion of the Elevated Park on
the amilton Parcels and shall instead (1) pay a community amenity fee in the amount of Twenty
Million Seven Hundred Thirty Eight Thousand Sixty-Two Dollars (520,738,062), which
represents one hundred and twenty percent (120%) of one hundred percent {100%]) of the cost to
construct the Elevated Park Scgment Over Willow Road and the portion of the Elevated Park on
the Hamilton Parcels based on the squarz footage of such portions relative to the whole of the
Elevaled Park and (2) ensure that the vertical transportation system (i.e, elevators, stairs, etc.) at
the westerly side of the Elevated Park is located reasonably proximate to the eastern side of
Willow Road, taking info account Project design and utility considerations, as depicted
Conceplually in Exhibit E-4, attached hereto.
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B. Grocery Store. Developer shall construct a grocery store, which will be
located on Parcel 2, which store shall be a full-service store providing a range of goods,
including: fresh fiuits, vegetables, meat and fish; dairy products; beer and wine; fresh baked
goods; and a delicateasen or prepared loods (“Grocery Store™). The Groeery Slore shall be
ieased (o an operator or affiliate of an operator with at least five (5) years of experience or
five {5) stores unless an operator with less experience or fawer stores is approved in writing by
City's Community Development Dircctor.

C. Grocery Store Rent Subsidy. Developer shall provide a subsidy for
two {2) years of rent in the amount of One Million Nine Hundred Seventy-Two Thougand Six
Hundred and Thirty Dollars ($1,972,630) to the Grocery Store tenant (“Grocery Store Rent
Subsidy™). In addition, to agsist the Grocery Store to remain in operation in the event that the
Grocery Storc tenant is not achicving sales of at least Fourteen Dollars (S14) per square foot,
excluding prescription drug sales, in weekly average sales on an anmual look back (the “Grocery
Store Performance Standard”) during the third (3rd) through fifth {$th) years of operation,
with the first annual Jookback occurring on the third (3rd) anniversary of the Grocery Store
opening, Developer shall offer the Grocery Store tenant an additional rent subsidy in the amount
of the delta between the Grocery Store tenant’s sales and the Grocery Store Performance
Standard, not to exceed a total of Onc Million Dollars {$1,000,000) over such three (3) year
period, If Developer does not offer the maximum subsidy after the first annual look back,
Developer shall conduct a second annual look back on the fourth (4) anniversary of the Grocery
Store opening. Developer shall also conduct & third annyal look back on the fifth (5%
anniversary of the Grocery Storc opening if One Million Dollars in total has noi yet been
provided. Developer shall report as part of the annual review pursuant to Section 6.1 whether
any additional rent subsidy has been provided under this Section 5.1C after ¢ach annual look
back. Developer shall state whether the full amount of the subsidy was provided after each
annual look back, but shall not otherwise be required to disclose the specific subsidy amounts
paid after cach annual look back. Nothing under this Section 5.1C shall require Developer or the
Grocery Store tenant to disclose any Grocery Stores sales information to the City,

D. Affordable Housing Contribution. Developer shall provide Six Million
Dollars ($6,000,000) in funding for affordable housing in the City, with priority for Belle Haven
residents to the extent penmitted by applicable law (the “Affordable Housing Contribution™),

E. Adr Quality and Noise Monitoring Equipment Funding. Developer shall
provide one time funding in the amount of Two Hundrad Thousand Dollars {S200,000) to the
City for the City to procure and instali at locations determined by the City in the Belle Haven
neighborhood one (1) new high-quality air moniloring system that shall meet Bay Area Air
Quality Management District sensor requirements and one (1) new high-quality noise monitoring
systcm that i3 capable of at least an 80 dB dynamic range, such that if they are set to measure as
low as 20 dB, then it is able to measure sound [evels as high as 100 dB (“Air Quality and Noise
Monitoring Equipment”). Developer shall ressonably cooperate with City and any City
consultants regarding make and model or other similar technical questions that may arise
regarding the Air Quality and Noise Monitoring Equipment.

F. Willow Road Feasibility Study Funding. Developer shall make a one-time
payment of One Hundred Thousand Dollars {($100,000) to City to support feasibility studics to

D3HITI 623299019
OAK #4891-5238-5520 vs1 7



DocuSign Envelope |D: D88A235A-4D67-47E3-AE3C-0D5DD4D793E8

Ordinance No. 1095 INB27 14952
Page 38 of 110

be undertaken by City related to Willow Road ownership (the “Willow Road Feasibility Study
Funding.™)

G. Job Traiming Funding and Commumity Hub. Developer shall provide
funding to the below specified entities in the aggregate total amount of Fight Million Three

Hundred Four Thousand Ninc Hundred and Scven Dollars ($8,304,207) for the following from
February 2022 through December 2024:

(1)  Carcer pathway programs in partnership with local non-profit
Yearllp;

(2)  Career pathway programs in partnership with local non-profit
JobTrain;

{3) A facility to be managed by Developer that will prepate local
residents with job skills and fund miernships for Menlo Park residents, with priority for Belle
Haven residents, 1o the extenl pernutted by law.

The obligations set forth in this Section 5.1G shall be referred to collectively as the “Job
Training Funding and Community Mub.” The funding costs arc intended to include all costs
incurred by Developer in providing the Job Training Funding and Community Hub, including
rent and slaffing costs associated with the Job Training Funding and Communily Hub.

H. Teacher Housing Reni Subsidics. Developer shall provide subsidized rent
im the amount of One Million Seven Hundred Forty-Five Thousand Three Hundred Nineteen
Dollars (81,745,319 for twenty-two (22) teachers currently living at 777 Hamilton Apartments
inn Belle Haven from February 2022 through March 2024 (“Teacher Housing Rent Subsidies™).
The Teacher Housing Rent Subsidies shall be provided pursuant to Meta's existing Workforce
Housing Fund Pilot Program cstablished pursuant to the Development Agreement between
Hibiscus Propertics, 1.1.C, a Delaware limited liability company and City dated December 14,
2016, as amended by the Amendment to- Developmeni Agreement dated December 18, 2017,

I Bayfront Shuttle, Provide a shuttle service for a period of seventeen (17)
years to transport Bayfront residents to and from the Main Project Site (“Bayfront Shuttle™),
Developer shall fund the Bavfront Shuttle through the formation of a 'ransportation
Management Association {(TMA) unless coordination wilh the City as described below results in
an agreement between the Parties to provide the required shiuttle service in an alternate manner.
The shuttle shall use one hundred percent (100%) electric vehicles if feasible, which shall mean
that a tcchnology that cun run a single shuttie for twelve (12) hours without recharging is
commercially reasonably available. If Developer believes using one hundred perceni (100%)
electric vehicles is infeasible, Develaper shall notify City and Developer and City shall meet and
confer to determine the Jowest emission technology that is commercially reasonable and
mutually acceptable to Developer and City and Developer shall employ such technology. In
connection with the Baviront Shuttle, Developer shall:

(1)  Coordinate outreach on shuttle routing, frequency, and design with
the City’s outreach on shuitles to avoid duplicating service or inefliciency with transfers.
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{2)  Participate in the City’s shuttlc study as a stakeholder.

{3) Prepare an annual report on shuttle ridership and olher metrics
such as imeliness ol shuttle arrivals so that City can evaluale the shuttle service.

(4)  Use commercially reasonable efforts to coordinate with other
developers and property owners in the area regarding the provision of shuttle services, subject to
cost constraints and maintaining anticipated headways,

At the end of the sevenicen (17) year period of operation of the Bayfront Shuttle,
Developer and the City shall meet and confer to determine if there is ¢continued demand for
shuttle services and, if so, an appropriate approach for continning such services, on what
schedule, and how such services would be funded.

J. Dank, Developer shall construct a bank or ¢redit union branch that
includes retail service as well as onc or more Automatic Tcller Machines (“Bank™).

K. Dining YVenues. Developer shall construet 18,000 square feet of building
space tor by Eating Establishments and Drinking Establishments, as defined in the Applicable
City Regulations (“Dining Yenues"), which shall be constructed in two phases of 9,000 square
fect cach (“First Phase Dining Vennes” and “Second Phase Dining Yenues,” respectively).
The Dining Venues shall consist of a range of dining options, from fast casual to sit-down
restaurants, to serve residents and local employecs,

L, Commumty Entertainment, Developer shall construet 25,000 square feet
of building space for community entertainment offerings such as a cinema, live music, bowling,
miniature golf, gaming, or similar usc provided that gambling shall not be a permissible use
{“Community Entertainment), which shall be constructed in two phases of 12,500 square feet
cach (“First Phase Communlty Entertainment™ and “Second Phase Community
Entertainment,” respeciively).

M. Pharmacy. Developer shall construet 2 space for pharmacy services to fill
prescriptions and offer convenience goods (“Pharmacy™) in one of the four locations identified

in Exhibit I,

N. Town Square. Developer shall construct as part of the Project a “T'own
Square” as depicted Conceptually on Exhibit E-1 and Exhibit E-2 that will include areas for
community gatherings, festivals, and farmers markets.

0. Excess Publicly Accessible Open Space. Developer shall construct as part
of the Project publicly accessible open space improvements in excess of what is vequitred by City
Code and provide ongoing maintenance for these arcas, consisting of o minimum of 74,030
square feet (“Excess Publicly Accessible Open Space”™). The Excess Publicly Accessible Open
Space may be constructed within the areas of the Community Park and/or the Dog Park and/or
Parcel 3, each of which is depicted Conceptually on Exhibit E-2, attached hereto.

Section 5.2 Leasing of Space for Bonus Development Community Amenities.
Developer shall make good faith, reasenable eftorts to lease the space identified for the Grocery
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Store as a Grocery Store, the space identificd for the Bank as a Dank, the space identified for the
Pharmacy as a Pharmacy, the spaces identified for Dining Venues as Dining Venues, and the
spaces identified for Community Entertainment as Community Entertainment. Developer shall
provide a report to the City describing its good faith efforis to lease the Project components listed
under this Sectiont 5.2 in conjunction with the issuance of the first permits for vertical
construction and an updated report in conjunction with each annual review thereaficr, With
regard to the Grocery Store, the Bank, and the Pharmacy, Developer shall notify the City as soon
as reasonably possible following the execution of a lease with an operator of any such space that
such Iease has been executed and identifying the name of the operator; provided, however, that
nothing contained within this Scction 5.2 shall require Developer to breach any confidentiality
provisions contained in any such lease. If despite Developer’s good faith, reasonable efforts,
Developer 1s unable o lease the space identilied for the Grocery Store as a Grocery Store, the
space identified for the Bank as & Bank, the space identified for the Pharmacy as a Pharmacy,
any of the spaces identified for Dining Venues as Dining Venues, or any of the spaces identified
for Community Entertainment as Community Entcrtainment, then within twelve (12) months of
the deadline for a final certificate of occupancy for that space as set forth in Exhibit F the Pattics
shall meet and conter to discusys potential alternative uses for such spaces that would provide
cormmunity amenities on the list of commumity amenities set forth in Resolution No. 6360 or as
agreed upon by Developer and City and to be memorialized in an Operating Memorandun.

Section 5,3 Public Benefits. If and to the extent that Developer commences
construction of the Project, Developer musi provide the public benelit contributions sct forth in
this Section 5.3,

A Ongoing Job Training. Developer shall cause Meta to, for a period of five
{5) vears from and after the Effective Date:

(1) Work with a local training program to expand training services for
residents of City and City of East Palo Alto;

() Create an ongoing quatterly scries of carcer development
workshops fecusing on resume writing, interviewing skills, and how to find a job;

(3)  Hold five {§) annual job fairs for residents of City and City of East
Palo Alte. The program shall run annually for a period of five (5) years after the Effective Date,
except for times of Meta hiring freezes, in which case the period shall be extended annually until
five {5} job fairs have oceurred;

{4 Promote local volunteer opportunities to ils employees; and
(57  Host a local community organization fair.

~ B. Career Experience Program, Developer shall cause Meta to, for a period
of five (5) yvears from and after the Effective Date, create a career experience program for high
school students living in the City, East Palo Alto, or Redwood City. The program shali run for at
least four {(4) weeks each year and shall allow students to receive STEM career training and
engage with Meta employees,

0RO I T H252000w |9
OAK #E4A01-9238-9520 v ] an



DocuSign Envelope |D: D88A235A-4D67-47E3-AE3C-0D5DD4D793E8

Ordinance No. 1095 INBZ2714952
Page 41 of 110

C. Dumbarton Rail. Developer shall provide staleholder support (for
cxample, sendimg support leiters) for a rail transil project along the Dumbarton rail bridge, which
would connect the Caltrain corridor at Redwood City to the East Bay (“Dumbarton Rail
Corridor Project.,”) Developer shall have no obligation to provide financial support for the
Dumbarton Rail Corridor Project,

D. Dumbarton Forward. Developer shall provide stakeholder support (for
example, sending support letters) for Metropolilan Transportation Commission's sirategies 1o
umprove efficiency and reduce delay on the State Route 84-Dumbarton Bridge-Bayfront
Expressway corridor between Interstate 880 in Fremont and Marsh Road in Menlo Park

(“Dumbarton Forward.”) Developer shall have no obligation to provide linancial suppori for
Dumbarton Forward.

E. Bus Access. Developer shall coordinate with City to ensure that publicly
operated buses have access to the Main Project Sile (¢.g., Menlo ark Midday, commute.org,
SamTrans buses) and provide bus stops at reasonable locations withan the Main Project Site, to
be reasonsbly approved by City in conjunction with approval of Improvement Plans, for public
transit systerns.

F. Community Use of Publicly Accessible Open Space. Community use of
the “Publicly Accessible Open Space”, as depicted Conceptually in Exhibit E-2, shall be subjcct
o compliance with the “Willow Village Open Space Rules,” which shall be approved by City
prior 1o the first certificate of occupancy for the Project and shall include without limitation
provisions: (a} permitting Developer or the owner’s association to be formed pursuant to Sectlion
5.3 to reasonably restrict or prohibit public access and use as reasonably necessary to (i) ensure
sceurity of the Project Site and persons or property within or arcund the Project Site and (ii)
preclude activities that unreasonably disrupt non-public uses in the Project; (b) providing
exclusive use by Developer for a specified number of private events; and (¢) providing terms of
use for community use of the Publicly Accessible Open Space.

G. Gap Payment. Developer shall make an annual payment of Three
Hundred Eighty-Nine Thousand Dollars ($389,000), plus a CPI Adjustment cach year (“Guap
Payment™) as provided in this Section 5.3G.

(1) The obligation to make a Gap Payment, if any, shall commence on
the first of (he month following the date that the certificate of occupancy for the third office
building is issued (“Third Office COO Issnance™) if 2 building permit for the Hotel has not
been issued as of the Third Officc COQ lssuance ("Gap Payment Commencement Date”);
provided, however, that the Gap Payment Commencement Date shall be the tirst of the month
tollowing the first anniversary of the Third Office COO lssuance if a building permit for the
Hotel has heen issued as of the Third Office COO Tssuance. The first Gap Payment shall be
prorated Lo reflect the months remaining in the Fiscal Year then in sffect. Subsequent Gap
Payments shall be due on July 1. Developer’s obligation to make the Gap Payment shall apply to
the peried commencing on the Gap Payment Commencement Date and continuing until the
carlier of (i) the Hotel has reecived a certilicate of occupancy or (11} the time period provided in
Section 11.7 following the expiration ar earlier termination of this Agreement (the “Gap
Payment Termination Date™) and there shall be no further obligation to make a Gap Payment
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after the (iap Paymeni Termination Date, provided however that if the Holel is not built but
another use, as agreed below, is approved for and occupies the site, the Gap Payment shall be
adjusted to be reduced by the amount of annual revenue projected by the City’s cconomic
consultant to result from the alternate wse, and if the Gap Payinent would thereby be reduced (o
zero then there shall be no further obligation to make a Gap Payment ('Gap Payment Period™),

{2}  Ilthe Hotel has not received a certificate of oceupancey within
twenty-four (24) months after the date that the certificate of occupancy for the sixth office
building is issued, Developer and City shall meet and confer to discuss a potential alternative
productive and beneficial use for the parcel upon which the Hotel would have been conslrycted,
The Parties understand and agree that such alternative productive and beneficial use may require
further review under CEQA and may require Subsequent Project Approvals including Other
Apgency Subsequent Project Approvals.

(3) If at the Gap Payment Termination Date the Hotel has not received
a certificate of occupancy, then Developer shall make a one-time net present value supplemental
payment to the City (the “Supplemental Gap Payment”), which shall be calculated by applying
the then in effect Gap Payment amount for a ten (10) yvear period at a three (3) percent escalation
rale over such ien (10) year period and applying a net present value discount rate of seven and
one-halt percent {7.5%). Developer's obligation to make a Supplemental Gap Payment shall
survive the termination of this Agresment until the obligation is satisfied, and the general
survival time frame for public benefits sct forth in Section 11.7 shall not apply to this obligation,

1, Willow Road Tunmnel, Subject to receipt of all necessary Other Agency
Approvals, Developer at its sole cleeiion may construct the new bike lanes and pedestirian paths,
which would connect to existing facilities and the Bay I'rail, as depicted Concepiually in
Exhibit E-3 including the tunnel under Willow Road that would provide pedestrian and bicycle
aceess to the Bayfront Area Meta Campuses (“Willow Road Tunnel™), Upon Developet’s
request, to the extent necessary (o accommodate the Willow Road Tunnel portal and associated
improvements, City shall cooperate with Developer in processing and approving a modification
ta the approved Conditional Development Perniit for the Bayfront Expansion Campus in
accordance with Scetion 6.1.1 ~ 6.1.3 thercof.

L, Community Use of MCS. Subject to Developer’s security protocols and
requirements and Developer’s scheduling needs, exercised in good faith, and applicable deed
restrictions imposed pursuant to Mitigation Measures in the Project EIR, Developer will provide
access to the MCS to the City and/or non-profit or similar community organizations for up to
six (6) community events per year {*MCS Community Events™). As part of the annual review
pursuant to Article 6.1, Developer will advise the City of the number of MCS Community
Events that occurred in the prior year. Other than providing police services ordinarily proyided
by the City, Ciiy shall have no obligation to provide security or coniribute to the cost of security
for MCS Community Tvents pursuant fo this Section 531

I Generators. If, at the time that generators are purchased, there is
comincreially availabic gencrator technology that is environmentally cleaner than diesel, and
commercial generators with that technology can achieve the Project electrical load requirements
and work with the electrical and mechamical infragtructure/serviee of the Project without
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redesign, then the Project will use that technology if (1) the capital cost is not more than five
pereent {5%) more cxpensive (for the generator including any system modifications to
accommodate that technology) of the bid price of the diesel generator meeting the project
specifications and (2) the annual operational cost will not be more than five percent (5%) more
expensive, At least 30 days prior to purchasing, Developer shall provide City with (i) a bid lor
the generator and any system modifications to accommodate the environmentaily cleaner
tcchnology and, for purpoeses of comparison, a bid for 3 diesel generator and (i1) docurnentation
showing the annual operational costs of the environmentally cleaner technology and, for
purposes of comparison, documentation showing the annual operational costs of diesel.

K. Reduction of Daily Office Trips. Prior to issuance of the first building
permit for the Project, the Parties will meet and confer io determine potential incentives that
could be provided to Developer if Developer were able to further reduce daily office trips by an
additional 10-15% below the trip cap set [orth in the Project Approvals,

Section 5.4 Maintenance of Publicly Accessible Open Space. Except as provided in
Section 3.5 below, Developer or another entity controlled by Meta, or an owners’ association to
be formed by Developer, shall own, operate, maintain and repair the Publicly Accessible Open
Space in good and workmanlike condition, and otherwise in accordance with all Applicable
Laws and any Project Approvals, all at no cost to City.

Seciion 5.5 Maintenance of Elevated Park Segment Over Willow Road and Willow
Road Tunnel. If constructed, City shall own and Developer shall maintain and insure the
Elevated Park Segment Over Willow Road and the Willow Road Tunnel at its solc cost and
gxpense pursuant to agreements 1o be executed prior to construction of the Elevated Park
Segment Over Willow Road and the Willow Roud Tunnel, respeciively, City shall have no
obligation to fund maintenance of the Elevated Park Segment Over Willow Road and the Willow
Road Tunnel, City shall have no liability for any Claims relating to the construction, condition,
or maintenance of the Elevated Park Segment Over Willow Road or the Willow Read Tunncl
except to the extent resulting from the gross negligence or willful misconduct of City. At
Developer’s sole cost and expense, Developer shall remove orreplace the Elevated Fark
Segment COhver Willow Roead and the Willow Road Tunnel at the end of their respeciive useful
lives. '

Secrion 5,6 Sales Tax Point of Sale Designation. Developer shall use commercially
rcasonable efforts to the extent allowed by law to require all persons and entities providing bulk
lumber, conerete, structural sicel and pre-fabricated building eompaonents, such as roof trusses,
(“Specified Materials’) to be used in connection with the initial constrmection and developmert
of, or incorporated into, the Project {excluding (i} any subsequent remodeling or construction on
the Property following final building permit sign off for ¢ach building to be constracted as part
of the Project and (i1} furnishings, equipment, and personal property), to {a) obtain a use tax
direct payment permit; and either (b} elect 1o obtain a subcontractor permit for the job site of'a
contract valued at Five Million Dollars {£:3,000,000) or more or (¢) otherwise designate the
Properiy as the place of use of the Specified Materials used in the construction of the Project in
order to have the local portion of the sales and use tax distributed directly to City instead of
through the county-wide pool. Developer shall instruct each of its subcontractors subject to this
Section 5.6 to cooperate with City in its cfforts to ensure the full local sales/use tax for the
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Specificd Materials is allocated to City. 'L'o assist City in ifs cftorts to ensure that the full amount
of such local sales/use tax i8 allocated to the City, Developer shall provide City with an annual
spreadsheet, which includes a list of all subcontractors subject to this Section 5.6, a description
of all applicable work, and the dollar value of such subcontracts. City may use said spreadsheet
to contact each subcontractor who may qualify for local allocation of use taxes to the City.

Section 5.7 BMR Housing True Up Payment, If following Commencement of
Construction, Developer has no active building permits or hag not passed any of the ingpections
required in connection with the building permits issued to Developer for a period of three (3)
years for reasons other than a Force Majeure Delay (“Pause of Construction™) and the number
of “BMR Units” actually constructed at such point is less than the Propertionate Required BMR
Untits, as calculated below, then Developer shall pay a “BMR Housing True Up Payment™ as
provided in this Section 5.7, The BMR Housing True Up Payment shall be caleulated as
follows: (1) determing the then required number of BMR Units (the “Proportionate Required
BMR Units”) by (a) multiplying the total number of residential units constructed to date by
fifteen percent (15%) (the “Inclusionary Units™) and (b) adding the number of any required
additional BMRR Units correlated to commercial space constructed (o date based on the value of
the commereial in-lieu fee at the rate in effect as of the Effective Date using the same
methodology that was used to determine the total number of BMR Units cerrelated to all
commercial space in the Project at full buildowt (the *Linkage Equivalent Units™) (the sum of
the [nclusionary Units and Linkage Bquivalent Units equals the Proportionate Required BMR
Units); (2} subtract the number of BMR Units constructed t¢ date from the Proportionate
Required BMR Units (the resulting difference shall be referred to herein as the “Fee Paid BMR,
Units™); and (3} maltiply the number of Fee Paid BMR Units by Five Hundred Thousand Dollars
($500,000), subject to any anmual escalator that is applied to the below markert tate commercial
linkage in-licu foe in effect as of the Effcctive Date, with the resulting product being the amount
of the BMR Housing True Up Payment. The BMR Housing True Up Pavment shall be paid to
the City and the City shall hold the BMR Housing True Up Payment in a segrepated account and
no pottion of the BMR Housing True Up Payment shall he deposited into the City’'s Below
Martketr Rate Housing Fund. City shall not spend any portion of the BMR Iousing True Up
Pavment for any purpose for a period of three (3) years following the City’s reecipt of the BMR
Housing True Up Payment (the “BMR Fee Holding Peried”). If Developer secures an
additional building permit and Commences Construction or passes an inspection required in
connection with Developer’s building permits (“Resumption of Construction™) prior to the
expiration of the BMR Fee Iolding Period, then the City shall return the BVR Housing True Up
Payment to Developer and Devcloper shall construct all future BMR Units to be constructed on
site as described in the Project Approvals. In the event that 8 Resumption of Construction does
nol vceur within the BMR Fee Holding Period, then the City may use the BMR Housing True Up
Payment for affordable housing purposes as permitted under the City’s Below Market Rate
Housing Program, and Developer shall have no turther obligation to construct any of the Fee
Paid BMR Units and Developer shall only be obligated to construct future required BMR Units
on site (1.e., the proposed number of BMR Units in the project less the number of BMR Units
constructed previously and the Fee Paid BMR Units). If there is a Resumption of Construction
after the BMR Fee Holding Period, and the City Council andfor City Manager have not approved
expenditure of the BMR Ilousing True Up Payment for a specific affordable housing project or
program, then Developer may request that the BMR Housing True Up Payment be returncd 1o
Developer. Upon receipi of said request, Developer and City shall meet and confer regarding
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any planned or proposed use by the City of the BMR ousing True Up Payment. Following said
meet and confer, Developer may, in its sole discretion, confirm its request that the BMR Housing
True Up Payment be returned to Developer, in which case the City shall return the BMR
Housing True Up Payinent to Developer and Developer shall consiruct all future BMR Units to
be constructed on sile as described in the Project Approvals. Ifthere 18 another Pause of
Construction after any Resumption of Construction, Developer shall be obligated to make
another BMR Housing True Up Payment calculated pursuant fo this Scetion 5.7,

Scetion 3.8 Hamilton Avenue Realignment, Subject to receipt of all necessary Other
Agency Approvals, Developer shall realign Hamilton Avenue mn aecordance with the Project
Approvals. Developer shall make good faith efforts to obtain such Other Agency Approvals for
the realignment of Hamilton Avenue. In the event Developer docs not reccive such Other
Agency Approvals, Developer shall provide written notice to City and Developer shall be
permitted to construct the Project, as reconfigured in accordance with Sheet G4.08 of the Willow
Village Master Plans.

ARTICLE 6 ANNUAL REVIEW

Saction 6.1  Annual Review.

A, Ag required by California Government Code Seetion 65865,1 and the
Development Agresment Regulations, City and Developer shall review this Agreement and all
actions taken pursuant 1o the terms of this Agreement with respect to the development of the
Project every twelve (12) months to determine good faith cornpliance with this Agreement,
Specilically, City’s annual review shall be condueted for the purposes ol determining good faith
comptiance by Developer with its obligations under this Agreement,

B. The annual review shall be conducied as provided in the Development
Agreement Law and City’s Development Apreement Regulations as follows;

{1y  The Director of Community Development shall provide cach
Developer notice of an annual review hearing betore the Planning Commission, which shall be
scheduled af least thirty (3Q) days after the date of the notice. The notice shall, to the cxtent:
required by law, include a statement that any review may result in amendment or termination of
this Agreement. At said hearing, cach Developer must demonstrate, and shall bear the burden of
proof of, good faith compliance with the terms of this Agreement. The Planning Connmission
shall determine upeon the basis of substantial evidence whether or not a Developer has complicd
in good faith with the terms and conditions of this Agreement. The decision of the Planning
Commission may be appealed to the City Council. Tiach Developer shall be responsible for its
own annual review process; provided, however, that multiple annual reviews may occur at the
same Planning Commission hearing. In accordance with Section 10,2, no default of one
Developer shall have any effect on the compliance of a different Developer,

(2) [f the Planming Commission (if its finding is not appealed) or City
Council finds that Developer has not complied in good faith with the terms and conditions of this
Agpreement, the City shall commence proceedings under ARTICLE 11 by providing a written
Notice of Default under Section 11,1 to such Developer describing: (a) such failure and that such
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failure constitutes a Detault; (b) the actions, if any, required by Developer to eure such Default
and {¢) the time period within which such Default must be cured. In accordance with Section
11.1, if the Default can be cured, Developer shall have a minimum of thirty (300 days after the
date of such notice to cure such Default, or in the event that such Default cannot be cured within
such thirty (30} day period, if Developer shall commence within such thirty (30) day timme period
the actions necgssary to cure such Default and shall be diligently proceeding to complete such
actions necessary to cure such Default, Developer shall have such additional time period as may
be required by Developer within which to cure such Default,

(3) If Developer fails to cure a Default within the time periods set
forth above, the City Council may amend ot terminate this Agreement as provided below.

C. If, upon a finding under Section 6.1, subscetion B of this Agreement and
the expiration of the cure period specified in Section 6.1, subsection B without Developer having
cured a Defiault, the City deternmines to proceed with amendment or ternyvination of this
Apreement, the City shall give written notice to Developer of its intention so to do. The notice
shall be piven at least fificen (15} days before the scheduled hearing and shall contain:

(13 The time and place of the hearing before the City Couneil,

(2} A statement that City proposes to amend or terminate the
Agrecment;

(3)  Such other information as i1s reasonably necessary to inform
Developer of the nature of the procesding,

D, At the time and place set for the hearing on amendment or termination,
Developer shall be given an opportunity to be heard, and Developer shall be required to
demonstrate good faith compliance with the terms and conditions of this Agreement, If the City
Council [inds, based upon substantial evidence, that Developer has not complied in good faith
with the terms or conditions of this Agreement, the City Council may terminate this Agrecment
putsuant to Section 11,2, The decision of the City Council shall be final, subject to judicial
roview pursuant to Scetion 1094.5 of the California Code of Civil Procedure.

E. Failure of City to conduct an annual review shali not constitute a waiver
by the City of its rights to otherwise enforce the provisions of this Agreement nor shall
Developer have or assert any defense to such enforcemnent by reason of any such failure to
conduct an annual review.

F If, after an annual review, City finds Developer has complied 1 good faith
wiith this Agreement, City, promptly following Developer’s request, shall issue to Developer a
Jetter of compliance in recordable form certifying that Developer has so complied through the
period of the applicable annual review.

ARTICLE 7 MORTGAGEE PROTECTION

Section 7.1 Mortgagee Profection. This Agreement shall not prevent or limit
Developer in any manner, at Developer’s sole discretion, from encumbering the Properiy or any
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portion thercof or any improvement thercon by any mortgage, decd of trust or other security
device securing financing with respect to the Property ("Mortgage™). This Apreement shall be
superior and senior (o any lien placed upon the Property or any portion thereof afler ihe date of
recording the Agreement, including the lien of any Morlgage. Notwithstanding the foregoing, no
breach hereof shall defeat, render invalid, diminish or impair the lien of any Mertgage made in
good faith and for value, but all of the terms and conditions contained it this Agreement shall be
binding upen and etfective against and shall run to the benetit of any person ot cntity, including
any deed of trust beneficiary or mortgapee (“Mortgagee™), who acquires title or possession to
the Property, or any portion thereof, by foreclosurz, trustee’s sale, deed in lieu of foreclosure or
otherwise.

Seciion 7.2 Morigagee Not Obligated. Notwithstunding the provisions of Section 7.1
above, no Mortgagee shall have any obligation or duty under this Agreement to construct or
complete the construction of the Project, or any portion thereof, or to guarantee such construction
or completion, provided, however, that a Mortgagee shall not be entitled to devote the Property
1o any us¢ except in full compliance with the Project Approvals and this Agreement nor to
comstruct any improvements thereon or institute any uses other than those uses and
improvements provided for ot authorized by this Agreement and the Project Approvals.

Section 7.3 Notice of Default to Morigapgee: Right to Cure, With respect to any
Mortgage granted by Developer as provided herein, so long as any such Mortgage shall remain
unsatisficd of record and Mortgagee has provided City with written notice requesting that City
send Mortgagee notices of Default and specifying the address for scrvice thercof, the following
provisions shall apply:

A City, upon serving Developer any notice of Default, shall also serve a
copy of such notice upon any Mortgagee at the address provided to City, and no notice by City to
Developer hercunder shall affect any rights of 2 Motrtgagee unless and until 8 copy thercof has
been so served on such Mortgagee; provided, however, that fallurc so to deliver any such notice
shall in no way affect the validity of the notice sent to Developer as between Developer and Cily.

B. [n the event of a Default by Developer, any Mortgagee shall have the right
to remedy, or cause to be remedied, such Default within sixty (60) days following the later to
occur of (1) the date of Mortgagee’s receipt of the notice referred to in Section 7.3A above, or {ii)
the expiration of the period provided herein for Developer to remedy or cure such Default, and
City shall accept such pertormance by or at the insistence of the Mortgagec as if the same had
beon timely made by Developer; provided, however, that (a) if such Defaull is not capuble ol
being cured within the timeframes set forth in this Section 7.3B and Mortgagee commences to
cure the Default within gsuch timeframes, then Mortgagee shall have such additional time as is
required to cure the Default so long as Mortgagec diligently prosecutes the cure to completion
and {b} il possession of the Properly (or portion ihereof) is required to efTecivate such cure or
remedy, the Mortgagee shall be deemed to have timely cured or remedied 1f it coromences the
proceedings necessary to obtain possession thereof within sixty (60} days after receipt of the
copy of the notice, diligently pursues such proceedings to completion, and, after obtaining
possession, diligently completes such cure or remedy.
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C. Any notice or other communication which City shall desire or is required
10 give to or serve upon the Mortgagee shall be in writing and shall be served in the manner set
forth in Section 12,5, addressed to the Mortgagee at the address provided by Mortgagee to City.
Any notice or other communication which Mortgagee shall give to or serve upon City shall be
deemed to have been duly given or served if sent in the manner and at City’s address as set forth
in Section 12.5, or at such other address as shall be desigpated by City by nefice in wriling given
lo the Mortgagee in like manner.

Section 7.4 No Supersedure, Nothing in this Article 7 shall be deemed to supersede
or rcicase a Mottgages or modify a Mortgagee’s obligations undet any subdivision or public
tmprovement agrecment or other obligation incurred with respeet to the Project outside this
Apgreement, nor shall any pravision of this Article 7 constitute an obligation of Cily 1o such
Mortgagee, except as to the notice requirements of Seclion 7.3.

Section 7.5 Technical Amendments to this Article 7. City agrees to reasonably
consider and approve interpretations and/or technical amendments to the provisions of this
Agreemenl that are required by lenders for the acquisition and construction of the Project on ihe
Properiy or any refinancing thereofl and (o otherwise cooperate in good faith, at Developet's
expense, to facilitate Developer’s negotiations with lendets.

ARTICLE 8 AMENDMENT OF AGREEMENT AND EXISTING APPROVALS

Scction 8.1 Amendment of Agreement By Mutual Consent. This Agreement may be
amended in writing from time to time by mutual consent of the Parties hereto or their successors-
in-interest or assigns, and then only in the manner provided for in the Development Agreement
Statute and Development Agreement Regulations.

Section 8.2 Requirement for Writing, No modification, amendment or other change
to this Agreement or any provision hercof shall be effective for any purpose unless specifically
set forth in a writing that refers expressly to this Agreement and 1s signed by duly authotized
representatives of both Parties or their successors. A copy of any chanpe shall be provided to the
City Council within thirty (30) days of its execution.

Scction 8.3 Amendments to Development Agreement Statute. This Agreement has
been entered into in reliance ypon the provisions of the Development Agreement Statute as those
provisions existed as of the Agreement Date, No amendment or addition to those provisions that
would materially affect the interpretation or enforceability of this Agreement shall be applicable
to this Agreement, unless such amendment or addition is gpecifically required by the California
State Legislaturs or is mandated by a court of competent jurisdiction. In the event of the
application of such a change in law, the Partics shall meet in good faith to determine the
feasibility of any modification or syspension that may be necessary to comply with such new law
ot regulation and to determine the offect such modification or suspension would have on the
purposes and intent of this Agreement. Following the meeting between the Parties, the
provisions of this Agreement may, to the extent feasible, and upon mutual agreement of the
Parties, be modified or suspended but only to the minimum extent necessary to comply with such
new law or regulation. 1f such amendment or change is permissive {as opposed to mandatory),
this Agreement shall not be affected by same unless the Parties mutually agree in writing to
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amend this Agreement to permit such applicability. Developer and/or City shall have the right to
challenge any new law or rcgulation preventing compliance with the terms of this Agreement,
and in the event such challenge is successful, this Agreement shall remain unmodified and in full
force and effect.

Section 8.4 Amendments to Project Approvals, Project Approvals (except for this
Agreement, the amendment process for which is s¢t forth in Section 8.1 through 8.2) may be
amended or modified from time to time, but only at the written request of Developer or with the
written consent of Developer at its sole discretion., All amendments to the Project Approvals
shall antomatically become part of the Project Approvals. The permitted uses of the Property or
portion thereof, the maximum density and/or number of residential units, the intensity of use, the
maximum height and size of the proposed buildings, provisions for reservation or dedication of
land for public purposes, the conditions, terms, restrictions and requirements for subscquent
discretionary uctions, the provisions lor public improvements and financing of public
improvements, and the other terms and conditions of development as set forth in all such
amendments shall be automatically vested pursuant to this Agreement, without requiring an
amendment to this Agreement. Amendments to the Project Approvals gshall be governed by the
Project Approvals and the Applicable Law, City shall nof request, process or consent to any
amendment to the Project Approvais, or applicable portion thereof, without Developer’s prior
written consent in Developer’s sole discretion.

Section 8.5 Administrative Amendments of Project Approvals. Upon the request of
Developer for an amendment or modification of any of the Project Approvals (except for this
Agreement, the amendment process for which is set forth in Section 8.1 through 8.2 hercin, and
the Willow Village CDP, the change or amendment process for which is set forth in Section 8
thereof), the Cily Manager or his/her designee shall determine: (a) whether the requested
amendment or modification 1s minor when considered in light of the Project as a whole; and (b)
whethet the requested amendment or modification substantially conforms with the matertal terms
of this Agreement and the Applicable Law and may be processed administratively, If the City
Manager or hissher designee finds that the requested amendment or modification. is both minor
and substantially conforms with the matertal terms of this Agreement and the Applicable Law,
the amendment or modification shall be determined 1o be an “Administrative Amendment,”
and the City Manager or his‘her designee may approve the Administrative Amendment, without
public notice or a public hearing, Without imiting the gencralily of the foregoing, lot ling
adjustments, minor reductions in the density, intensity, scale or scopc of the Project, minor
alterations in vehicle circulation patterns or vehicle access points, variations in the location of
structures that do not substantially alter the design concepts of the Project, substitution of
comparable landscaping for any landscaping shown on any development plan or landscape plan,
variations in the location or installation of utilities and other infrastructure connections and
[acililies that donot substantially alter design concepls of the Projeei, and minor adjustments to a
subdivision map or the Property legal desceription shall be degmed to be minor amendments or
modifications. Any request of Developer for an amendment or modification to a Project
Approval that is delermined nol to be an Administrative Amendment as set forth above shall be
subject to review, consideration and action pursuant to the Applicable Law and this Agreement.

Section 8,6 Operating Memoranda, The provisions of this Agreement require a closc
degree of ooperation between City and Developer and development of the Property hercunder
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may demonstrate that refinements and clavifications arc appropriate with respect to the details or
timing of pertormance of City and Developer. If and when, from time to time, during the Tetm
of this Agreement, City and Developer agree that such clarifications are necessary or
appropriate, City and Developer may effectuate such clarifications through operating memoranda
approved by City and Developer (each, individually an *Operating Memorandum™ and
collectively “Operating Memeoranda™}, which, afier exccution, shall be attached hereto as
addenda and become a part hereof, and may be further clarified from time to time as necessary
with future approval by City and Developer. No such Operating Memorandum shall constitute
an amendment to this Agreement requiring public notice or hearing. The City Manager, in
consultation with the City Attorney, shall make the determination on behalf of City whether a
requested clarificalion may be effectuated pursuant to this Scetion 8,6 or whether the requested
clarification 1s of such a character to constitute an amendment hereof pursuant to Section 8.1
above. The City Manager shall be authorized to execute any Operating Memorandum hereunder
on behalf of City,

Section 8.7 Amendinent to Incorporate Additional Property. Degveloper has an
equilable reversionary interest in portions of Hamilton Avenue Lo be abandoned by the City (the
“Hamilton ROW Parcel”) and an equitable intergst in a portion of a parcel that is owned by
Chevron USA (the “Chevron Parcel”) pursuant to an executed purchase and sale agreement
between Developer and the owner of the Chevron Parcel. Upon Developer acquiring a fee
interest in the Chevron Parcel or the Hamilton ROW Parcel, or both, City and Developer shall
enler into an Operaling Memorandum to subject the Chevron Parcel or the Hamilton ROW
Parcel, or both, to this Agreement and amend the map of the Property attached hereto as Exhibits
A-1-1 and A-1-2 and the legal description of the Property attached hereto as Ixhibits A-2-1 and
A-2-2 to add the Chevron Parcel or the Hamilton ROW Parcel, or both, 1o the legal description
for this Agreement, which Operating Memorandum shall be recorded in the Official Records of
San Mateo County. '

Section 8.8 CEQA. In connection with its consideration and approval of the Existing
Approvals, the City has prepared and certified the Project EIR, which evaluates the
environmental effects of the Project, and has imposed all feasible mitigation measures to reduce
the significant environmental effecis of the Project. The Parties acknowledge that cortain
Subsequent Project Approvals may legally require additional analysis under CEQA. Nothing
contained in this Agreement is intended to prevent or limit the City from complying with CEQA.
In acting on Subscquent Project Approvals, City will rely on the Project EIR to the fullest extent
permissible by CEQA. In the event supplemental or additional review is required fora
Subsequent Project Approval, City shall limit such supplemental or additional review to the
scope of analysis mandated by CEQA and shall not impose new mitigation measures except as
legally required.

ARTICLE 9 COOPERATION AND IMPLEMENTATION

Section 9.1  Subsequent Project Approvals. Certait subscquent land use approvals,
entitlements, and permits other than the Existing Approvals will be necessary or desirable for
implementaticn of the Project (“Subsequent Project Approvals™). The Subsequent Project
Approvals may include, without limitation, the following: grading permits, building permits,
sewer and water connection permits, certificates of occupancy, lot line adjustments, site plans,
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development plans, land use plans, building plans and specifications, final maps, parcel maps
and/or subdivision maps, conditional usc permits, variances, architectural control plans,
demolition permits, improvement agreements, encroachment permits, and any modifications or
amendments to any ol the foregoing or any Existing Approvals. At such time as any Subsequent
Project Approval applicable (o the Properiy is approved by the Clty, then such Subsequent
Project Approval shall become subject to all the terms and conditions of this Agreement
applicable to Project Approvals and shall be freated as a “Project Approval™ under this
Apreement.

Section 9.2 Scope of Review of Subsequent Project Approvals. In exercising its
diseretion in connection with considaration of Subsequent Project Approvals, City apgrees that
City shall not revisit the fundamental policy decisions reflected by the Existing Approvals ot
imposc anty Exactions that would conflict with the Applicable City Regulations or the Existing
Approvals as set forth in Section 3.1 herein or any Project Approvals unless expressly permitted
by Sections 4.3A-D or 9.8,

Section 9.3 Processing Applications for Subsequent Project Approvals.

A Developer acknowledges that City cannot begin processing applications
for Subsequent Project Approvals until Developer submits applications and responses to City
comments thereto on a timely basis, Developer acknowledges that for the City o process
applications, Developer needs to (1) provide to City in a timely manner and in the manner
required under Applicablc Law any and all Processing Tees, documents, materials, applications,
plang, and other information reasonably neeessary tor City to carry out its review and processing
obligations; and {11} cause Developer’s planners, engineers, and all other consultants to provide
to City 1 & timely manner and in the manner required under Applicable Law all such documens,
applications, plans, information, and other materials required under Applicable Law.

B, Upon submission by Developer of all appropriate applications and
Processing Fees for any Subsequent Project Approval, City shall accept, review, and use
reasonable efforts to expeditiously process Developer’s appheations and requesis for Subsequent
Project Approvals in connection with the Project in good faith and in a manner that complies
with and is consistent with Applicable Law and the Project Approvals and this Agtectnent. The
City shall approve any application or request for any Subsequent Project Approval that
substantially complics with and 1z substantially consistent with the Project Approvals. The
Parties shall cooperate with each other and shall use diligent, good faith efforts to cause the
expeditious review, processing, and action on the Subsequent Project Approvals, City shall, to
the full extent allowed by Applicable Law, promptly and diligently, subject to City ordinances,
policies and procedures regarding hiring and contracting, commence and complete all steps
necessary to act on Developer’s currently pending Subsequent Project Approval applications
including: (i} providing at Developer’s expense and subject to Developer’s request and prior
approval, reasonable overtime staff assistance, additional staff and/or staff consultants for
processing of Subsequent Project Approval applications as may be necessary to meet
Developer’s reasonable schedule considerations; (1i) if legally required, providing notice and
holding public hearings; and (iii) acting on any such pending Subsequent Project Approval
application.
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C. If City so requests in writing after submittal of an application for a
demolition permit, or earlier if otherwise agreed by Developer in it reasonable discretion,
Developer shall fund (i) a third party consuliant or {it) 4 member of City staff that is primarily
dedicated 1o the Project Manager functions under this Section 9.3C (and any time spent on other
functions shall not be billed to the Project under this Scction), to be selected and retained by City
and subject to Doveloper’s reasonable approval, to assist City in managing the implementation of
the Project Approvals and this Agrecment as well as facilitating the processing of Subsequent
Project Approvals; receive inquiries related to the Project and coordinale with Developer und
City departments regarding appropriate responses theteto duning development of the Project; and
promote accessibility, predictability, and consistency across City departments (the “Project
Manager™). Developer shall use commercially rcasonable efforts to provide at least ninety (90)
days advance written notice of its intent ro submit a demolition permit,

(1) City shall determine, in City’s reasonable discrction after
consulting with Developer, the need for the Project Manager, the initial budget (including a
reasonable initial deposit amount to cover initial hiring and reasonable compensation costs,
which shall be consistent with market costs for similar services, associated with the Project
Manager {the “Initial Deposit™)), the scope of work, and the schedule of work [or the Project
Manager, Developer shall deposit the Initial Deposit within sixty {60} days of City’s written
request. City shall utilize the Initial Deposit to pay for the initial cost of the Project Manager and
Developer shall pay fiuture invoices as st forth in Section 9.3C(3) below. At such intervals as
the Parties shall agree in writing, subsequem budgets, schedules, and scopes of work for the
Project Manager shali be determined by the City in its reasonable discretion after consulting with
Developer. City shall provide wrilten notice to Developer prior to enlering into any conlracl
with a third party to provide the Project Manager services under this Section 9.3C,

(2)  Inthe cvent that Developer reasonably disputes any budpet, scope,
schedule, or seiection of the Project Manager proposed by City, Developer shali provide written
notice to Cily of its objections and the Parties shall cooperate in good faith (o resolve the dispute
pursuant to Section 11.6, If the Parties are unable to resolve the dispute, then the Parties shall
participate in a mediation to be conducted at the Judicial Arbitration and Mediation Services
(JAMS) in San Francisco, CA. The mediation shall be before a single mediator and, unless
otherwise agreed by the Partics, shall not exceed two (2) days in length, The costs of any such
mediation shall be bormne equally by the Parties. If the dispute is not resolved at mediation, the
disputed budget, scope, schedule, or selection of the Project Manager proposed by City shall
stand and Developer shall have the right to seek mandamus or other equitable reliel as may be
available under applicable law.

(3) City shall provide Developer on a monthly or quarterly basis (as
mutually agreed to by the Parties in writing) an invoice which shall include: the Project
Manager's hourly rate, the number of hours the Project Manuger worked on Project setivitics
during the previous month or quarter (us mutvally agreed to by the Parties in writing), and a
brief, non-confidential description of the work the Project Manager performed on Project
activities, Developer shall submit payviment of any invoice within sixty (60} days of receipt of
City’s invoice,

(4}  Further details regarding the process and timing for billing and
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payment of the City’s costs associated with the Project Manager shall be documented in an
Qperating Memorandum te be entered into within sixty (60) days of City’s receipt of
Developer’s notice provided pursuant to the opening paragraph of Section 9.3C,

(3 Developer may, from time to time, but in no event more than onge
in any twelve (12)-month period, at Developer’s sole cost and expense, request un audit of the
City invoices described in this Section and non-confidential supporiing documentation therefor,
provided any such audit is initiated within one (1) year after Developer’s receipt of the invoice.
If an audit reveals that the actual costs were less than the amount of any City invoice provided in
accordance with this Section, then within sixty (60} days following receipt of the invoice or audit
results, Developer shall provide notice of the amount disputed and the reason for the dispute, and
the Parties shall use good faith efforts to reconcile or resolve the dispute s soon as practicable.

(6)  Developer’s obligation to fund the costs of the Project Manager
shall terminate upon Completion of Construction of the last Improvement for the Project. In
addition, on thirly (30} days’ prior written notice from Developer of an anticipated temporary
suspension of at least ninety (90) days of the implementation of the Project Approvals and
processing of Subsequent Project Approvals, Developer’s obligation to fund the costs of the
Project Manager shall be suspended until Developer resumes the implementation of the Project
Approvals or processing of Subscquent Project Approvals, at which time Developer’s obligation
to fund the costs of the Project Manager shall resume. Developer shall provide City wilh at leasi
sixty (60) days’ written notice of its intent to resume implementation of the Project Approvals or
processing of Subsequent Project Approvals. City will use good faith efforts in consultation with
Developer to locate an alternate Project Manager within a re¢asonable pericd of time in the event
thal the Project Manager in place prior to the suspension {1} will notl be used, as determined in
City's reasonable discretion, or (1) declines to act as Project Manager,

Section 9.4 Other Apency Subsequent Project Approvals; Authority of City. Other
public agencies not within the control of City may possess authority to regulate aspects of the
development of the Property separately from or jointly with City, and this Agreement does not
limit the authority of such other public agencies. Nevertheless, City shall be bound by, and shall
abide by, its covenants and obligations under this Agreement 10 all respects when deahing with
any such agency reparding the Property. City shall cooperate with Developer, at Developer’s
expense, to the cxtent appropriate and as permitted by law, in Developer’s efforts to ebtain, as
may be requirced, Other Agency Subscquent Project Approvals. Nothing in this Section 9.4 shall
relieve Developer of its obligalion to comply with the Project Approvals, notwithstanding any
conflict between the Other Agency Subsequent Project Approvals and the Project Approvals,

Section 9.5 Implementation of Mecessary Mitigation Measures. Developer shall, at
its sole cost and expense, comply with the Project MMRP requirements as applicable to the
Property and Project.

Section .6 Cooperation in the Evenl of Legal Challenpe.

A. The filing of any third-party lawsuit(s) agamst City or Developer relating
to this Agreement, the Project Approvals or construction of the Project shall not delay or stop the
development, processing or consiruction of the Project or approval of any Subsequent Projecl
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Approvals, unless a court order prevents the activity. City shall not stipulats Lo or cooperate in
the issnance of any such order.

B. City and Developer shall cooperate in the defense of any court action o
proceeding instituted by a third-party ot other governmental entity or official challenging the
validity of any of the Project Approvals (“Litigation Challenge™), and the Parties shall keep
each other informed of all developments relating to such defense, subject only to confidentiality
requirements that may prevent the commuuication of such information, To the exten{ Developer
desires to contest or defend such Litigaiion Challenge, (i) Developer shall take the lead role
defending such Litigation Challenge and may, in its sole diseretion, ¢loct to be represented by the
legal counscl of its choice; (i) City may, in its solc discretion, clect to be separatcly represented
by the legal counsel of its choice, selected affer consultation with Developer, in any action or
proceeding, with the reasonable costs of such represeniation to be paid by Developer; (iii)
Developer shall reimburse City, within forty-five (45) days following City*s written demand
therefor, which may be made from time to time during the course of such litigation, all
rcasonable costs incurted by City in connection with the Litigation Challenge, including City's
reasonable administrative, legal, and court costs and City Attorney oversight expenses; and (iv)
Developer shall indemnify, defend, and hold harmless City Parties from and against any
damages, attornevs’ fees or cost awards, including attorneys' fees awarded under Code of Civil
Procedure section 1021.5, assessed or awarded against City by way of judgment, settlement, or
slipulation, Upon request by Developer, Cily shall enler into a joint defense agregment in o form
reasonably aceeptable to the City Atlorney and Developer to facilitate the sharning of materials
and strategies related to the defense of such Litigation Challenge without waiver of attorney
client privilege. Any proposed settlement of g Litigation Challenge by a Party shall be subject to
the approval of the other Party, such approval not to be unrcasonably withheld, conditioned or
delayed, provided, however, that Developer may settle Litigation without consent of the City if
the setllement does not require any changes o any Projecl Approvals or action by the City, If
the terms of the proposed settlement would constitute an amendment or modification of any
Projcct Approvals, the scttlement shall require such amendment or modification o be approved
by City in accordance with Applicable Law, and City reserves its full discretion in accordance
with Applicabte Law with respect thereto. 1 Developer opts not 1o contest or defend such
Litdgation Challenge, City shall have no obligation to do so, but shall have the night to do so at its
WD expense.

Section 9.7 Revigion to Projeci, In the event of a court order issued as aresult of a
successful Litigation Challenge, City shall, to the extent permitted by law or court order, in good
faith seek to comply with the court order in such a manner as will maintain the integrity of the
Project Approvals and avoid or minimize to the greatest extent possible (1) any impact to the
development of the Project as provided for in, and contemplated by, the Project Approvals, or
(1} any contlict with the Project Approvals or frustration of the intent or purpose of the Project
Approvals,

Section 9.8 Siate, Federal or Case Law, Where any state, federal or case law allows
City to exercise any discretion or take any act with respect to that law, City shall, in an
expeditions and timely manner, at the earliest possible time, (i) exercise its discretion in such a
way as to be consistent with, and carry out the terms of, this Agregment, and (ii) take such other
actions as may be necessary to carry out in good faith the torms of this Agreement.
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section 9.9 Defense of Agreement. Ciiy, at Developer’s expense, shall take all
acliony that are necessary or advisable to uphold the validity und enforceability of this
Apreement. If this Agreement is adjudicated or determined to be invalid or unenforceable, City
agrees, subject to all legal requirements, to consider modifications to this Agreement acceptable
to Developer to render this Agreement valid and enforceable to the extent permitted by
Applicable Law, Inthe event of a Litigation Challenge, Developer may terminate this
Agresment and gbandon the Project and, following such termination, Developer shall have no
further obligation to pay for the costs of defense of this Agreement other than incutred by the
City in seeking to have any such Litigation Challenge dismissed as moot.

ARTICLE 10 ASSIGNMENT AND PILOT AGREEMENT

Section 10.1 Fransfers and Assignments. Developer shall have the right to sell, assign
ar transfer any portion of the Property without the consent of City; provided, however, in no
event shall the rights, duties and obligations conferred or imposed upon Developer pursuant to
this Agreement be at any time wransferred in wholc or part (“Transfer™) except through a
transfer of the Property or portion thersot and no such Transler of this Agreement shall be made
prior to substantial completion of the Project without the prior writlen consent of City Manager,
not to be unreasonably withheld, conditioned, or delayed, in accordance with the provisions of
this Article 10.Upon Developer’s request, City, at Developer’s expense, shall cooperate with
Devceloper and uny proposed transferee of any portion of the Property to allocate and Transfer
rights, duties and obligations under this Agreement and ihe Project Approvals between the
transierred Property and the retained Property. o

Developer shall notify City of any proposed Transfer of this Agreement at least sixty (60}
days prior to completing any Transfer. City shall approve or disapptove the requested Transfer
of this Agreement with respect to any portion of the Property within thirty (30) days after receipt
of & written request for approval from Developer, together with such financial informaiion and
other documentation that City determines is reasonably necessary to evaluate the proposed
transaction and the proposed assignec’s experience, reputation and qualifications, City shall not
unreasonably withhold, condition or delay its approval of a proposed Transfer of this Agreement
to & reputable assignee who has (1) at least ten (10) years” expenience in the development,
ownership, operation and management of similar-size or larger developments of the type lo be
undertaken on the transferred portion of the Property without any record of material violations of
Applicable Laws, and (ii) the financial resources and wherewithal to develop and effeciively
manage the Project or pertinent component of the Project. The approved assignee shall be
required to assume Developer’s rights and obligations under this Agreement with respect 1o the
translerred portion of the Properly pursuant to an assignment and asswmplbon agreement 1m
substantially the same form attached hereto as Exhibit G. No later than ten (10} business days
after the date the assignment becomcs cffcctive, Developer shall deliver to City a conformed
copy of the fully executed and recorded assignment and assumption agreement,

Notwithstanding anything to the contrary provided herein, Mercy Housing is preapproved
as a transferce of this Agrecment with respect to the senior affordable housing component of the
Project.

section 10.2 Release upon Transfer. Upon the Transfer of all or any of Developer’s
rights and interests under this Agreament pursuant to this Acticle 10, Developer shall

08093 T4§6252090% 19
OAK #4589 (-8238-9520 v 45



DocuSign Envelope |D: D88A235A-4D67-47E3-AE3C-0D5DD4D793E8

Ordinance No. 1095 INB2714952
Page 56 of 110

automatically be released from its obligations and liabilities under this Agreement with respect to
that portion of the Property transferred and the rights and/or obligations Transferred, and any
subscquent default or breach with respect to the transferred rights and/or obligations shall not
constitute a default or breach wiih respect Lo the refained righis and/or obligations under this
Agreement, provided that {i) Developer has provided to City wrilten Nolice of such Transfer, and
(i1} the transferee executes and delivers to City a written agreement in accordance with Section
10.1 above. Upon any Transfer of any portion of the Propetty and the express assumption of
Developer’s obligations under this Agreement by such transferee, City agrees to look solcly to
the transferee for compliance by such transferee with the provisions of this Agreement as such
provisions relate to the portion of the Property acquired by such transferee, Except as otherwise
provided in this Agreement, a default by any transferee shall only atfect that portion of the
Property owned by such transferee and shall not cancel or diminish 1 any way Developer’s
rights hereunder with respect to any portion of the Property not owned by such transferee. 'Lhe
transferor and the transferee shall each be solely responsible for the reporting and annual review
requirements relating to the portion of the Property owned by such transferor/transferee and the
rights andfor obligations under this Agreement assumed by such fransferce, and any amendment
to this Agreement between City and a transferor or a transferee shall only affect the portion of
the Property owned by and the rights and/or obligalions retained and/or assumed by such
transferor or transferee. Failure to deliver a written assumption agreement herennder shall not
affect the running of any covenants herein with the land, as provided in Section 12.4 below, nor
shall such failure negate, modify or otherwisc affcet the hability of any transferee pursuant to the
provisions of this Apreement.

Section 10.3 PILOT. Prior to the issuance of the first building permit for the Project
or any transfcr of any portion of the Property, whichever is ¢arlier, Developer and City shall
enter into a Payment In Licu of Taxes Agreement (“PILOT Agreement”) to be recerded in the
Official Records of the County of San Mateo against the Main Project Site and Developer shall
cause LLBG Properties, LLC to enter into a PILOT Agreement to be recorded in the Officlal
Records of the County of San Mateo against the Hamilton Parcels. Each PILOT Agreoment shall
require that if any portion of the Property is sold or transferred to an entity that applies for and is
granted & "welfare cxemption” pursuant to Section 214 of the California Revenue and Taxation
Code, or any successor provision, ot any other exemption from the payment of real or personal
property taxes of any nature, Developer or LLBG Properties, LLC or the proposed transferee, as
applicable, must pay annually to the City, a8 payment in lieu of taxes in an amount equal to the
partion of the real and personal property tax levy the Cily would have received but [or the
exemption as reasonably detcrmined by the City ahd as increased annually by the amount
permitted under the provisions of Article XIIIA, Section 2, of the California Constitution.
Notwithstanding the foregoing, nothing in this Section 10.3 shall apply to any transfer to a
non-profit developer for the purpose of constructing the stand-alone senier affordable component
of the project, C

ARTICLE 11 DEFAULT; REMEDIES; TERMINATION

Section 11.1 Breach and Defauilt, Subject to extensions of Lime under Seclion 2.2183 or
by mutual consenl in writing, and subject to a Mortgagee’s right to cure under Section 7.3,
failure by a Party to perform any material action or covenant requircd by this Agrecment (not
including any failure by Developer to perform any term or provision of any other Project
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Approval) within thirty (30) days following receipt of written Notice from the other Party
specifying the failure shall constitute a *Default” under this Agreement; provided, however, that
if the failurc to perform cannot be reasenably cured within such thirty (30) day period, a Party
shall be allowed addilionai time as is reasonably necessary (o cure the failure so long as such
Par{y commences 1o vure the fhilure within the ihirty (30) duy period and therealter diligently
prosecutes the cure to completion, Any Notice of Default given hereunder shall specify in detail
the nature of the failures in performance that the noticing Party claims constitutes the Deflault, all
facts constituting cvidence of such failure, and the manner in which such fallure may be
satisfactorily cured in accordance with the torms and conditions of this Agreement. During the
time periods herein specified for cure of a failure of performance, the Parly charged therewith
shall not be considered to be in Default for purposes of (a) termination of this Agreement,

(b) institution of legal proceedings with respect thereto, or (c) issuance of any approval with
respect to the Project. The waiver by either Party of any Default under this Agreement shall not
operate a8 # waiver of any subseguent breach of the same or any other provision of this
Agreement,

Section 1 1.2 Tenmination. In the event of a Default by a Party, the non-defaniting
Party shall have the right to institute legal proceedings pursuant to Section 11,3 and/or terminate
this Agreement effective immediately upon giving notice of intent to terminate, Termination of
this Agreement shall be subject to the provisions of Seetion 11.7 hereof, In the cvent that this
Agreement 1s terminated pursuant to Section 6.1 herein ar this Section 11.2 and the validity of
such termination is challenged in a legal proceeding that results in a final decision that such
termination was improper, then this Agreement shall immediately be reinstated as though it had
never been terminated,

~Section 11.3 Legal Aclions.

A [nstitution of Legal Actions, In addition to any other tights or remedies, a
Party may institute legal action to cure, correct or remedy any Default, to enforce any covenants
or agreements herein, to enjoin any threatened or attempied violation thereof, or to obtain any
other remedies consistent with the terms of this Agreement,

B. Acceptance of Service of Process. In the event that any legal action is
commenced by Developer against City, service of process on City shall be made by personal
service upon the City Clerk of City or in such other manner as may be provided by law. In the
event that any legal action is commenced by City against Developer, sorvics of process on
Developer shall be made by personal service upon Developer’s registered agent for service of
process, or in such other manner as may be provided by law.

Section 11.4 Rights and Remedigs Are Cumulative. The rights and remedies of the
Parties are cumulative, and the exercise by a PParty of one or more of such rights or remedies
shalf not preclude the exercise by it, at the same or different times, of any other rights or
remedies fot the same Default or any other Default by the other Party, except as otherwise
expressly provided herein.

Section 11.5 No Dlamages. Inno event shall a Party, or its boards, commisgsions,
officers, agenis or employees, be liable in damages for any Delault under this Agreement, it
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being expressly understood and agrecd that the solc legal remedy available to a Party for a
breach or violation of this Agreement by the other Party shall be an action in mandamus, specitic
performance or other njunclive or declaratory relief to enforce the provisions of this Agreement
by the other Party, or to terminate this Agreement. This limitation on damages shall not preclude
actions by a Patty to enforce paymenits of monies or the performance of obligations requiring an
obligation of mongy from the other Party under the terms of this Agrecement, including, but not
limited to, obligations to pay atiorneys’ fees and obligations to advance monies or reimburse
monies. In connection with the foregoing provisions, each Party acknowledges, warrants and
represents thal it has been fully informed with respect to, and represented by counsel of such
Party’s choice in connectlion with, the rights and remedies of such Party hereunder and the
waivers hercin contained, and after such advice and consulation has presently and actually
intended, with full knowledge of such Party’s rights and remedies otherwise available at law or
In equity, to waive and relinguish such rights and remedies to the extent specified heren, and to
rely to the extent herein specified solely on the remedies provided for hergin with respect to any
breach of this Agreement by the other Party.

Section 11.6 Resolution of Disputes. With regard to anv dispute involving the Project,
the resolution of winch is not provided for by this Agreemenl or Applicable Law, a Parly shall, at
the request of the other Party, meet with designated representatives of the requesting Party
promptly following its request, The Parties to any such meetings shall attempt in good faith to
resolve any such dispures, Nothing in this Section 11.6 shall in any way be inlerpreted us
requiring that Developer and City reach agresment with regard to those matters being addressed,
nor shall the cutcome of these meetings be binding in any way on City or Developer unless
cxpressly agreed to in writing by the Partics to such mectings. Nothing in this Scetion 11.6 shall
prohibit either Party from pursuing any available remedies, including injunction relief, during the
period of such discussions.

Section 11.7 Surviying Provisions. In the event this Agreement cxpires or is
terminated, neither Parly shall have any further rights or obligations hereunder, except for those
obligations of Developer set forth in Section 3.5 (Life of Project Approvals), Section 4.6
{Prevailing Wage Requirements), Scetion 3.3 (Public Benefits) (provided, however, Public
Benefits under Section 5.3 shall survive for seventeen (17) vears following the Effective Date or
such carlier or Jater date ag such obligations terminale pursuant t¢ Section 5.3}, Seclion 5.7
{(BMR Housing True Up Payment), Section 9.6 (Cooperation in the Event of Legal Challenge,
provided, however, Developer shall have no obligation to defend any litigation if this Agreement
has been tcrminated}, or cxpressly set forth herein as surviving the cxpiration ot termination of
this Apreement, The termination or expiration of this Agreement shall not affect the validity of
the Projeet Approvals (other than this Agreement),

Section 11.8 Effects of Litigation. In the event litigation s timely instituted, and a
final judgment is obtained, which invalidates in its entirety this Agreement, neither Party shall
have any obligations whatsoever undar this Agreement, except for those obligations which by
their terms survive termination hereof.

Section 11.9 Califormia Claims Act. Compliance with the procedures setl forth this
ARTICLE 11 shall be deemed full compliance with the requirements of the California Claims
Acl {Government Code Section 900 ef seq.) including, but not limited to, the notice of an event
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of default hersunder constituting full compliance with the requirements of Government Code
Section 910.

ARTICLE 12 MISCELLANEOUS PROVISIONS

Section 12.1 Incorporation of Reciials, Exhibits and Tntroductory Paragraph. The
Recitals contained in this Agreement, the introductory paragraph preceding the Recitals and the
Exhibits attached heteto arc hereby incorporated into this Agreement as if fully set Forth herein,

Section 12.2 Severability. If any term or provision of this Agreement, or the
application of any term or provision of this Agreement to a particular situation, is held by a court
of competent jurisdiction to be invalid, void or unenforceable, the remaining terms and
provisions of this Agreement, or the application of this Agreement to other sitnations, shall
continue in full force and effect unless amended or moedified by mutual writien agreciment of the
Parties.

Section 12.3 Construction. Eacl reference herein to this Agreement or any of the
Existing Approvals or Subsequent Project Approvals shall be deemed (o refer 1o the Apreement,
Existing Approval or Subscquent Project Approval as it may be amended from time to time in
accordance with the terms of this Agreement, whether or not the particular reference refers to
such possible amendment. Section headings in this Agreement are for convenience only and are
not intended to be used in interpreting or construing the terms, covenants or conditions of this
Agreement. This Agregment has been reviewed and revised by legal counsel for City and
Developer, and no presumplion or rule that ambiguitics shall be construcd against the drafting
party shall apply to the interpretation or enforcement of this Agreement. Unless the contexi
clearly requires otherwise, (i) the plural and singular numbers shall each be deemed to include
the other; (if) the masculine, feminine, and neuter penders shall each be deetmed to include the
others; (iii) “shall,” “will,” or “agrees” are mandatory, and “may” is permissive; (iv) Yor” is not
exclusive; (v) “inelude,” “includes” and “including’ are not limiting and shall be construed as if
followed by the words “without limitation;” (vi) “days” means calendar days unless specifically
provided otherwise; and (vii) references to Sections shall be deemed 1o reler to Sections in this
Agreement unless specifically provided otherwise.

Section 12.4 Covenants Running with the Land. Except as otherwise more
specilically provided in this Agreement, this Agreement and all of' ity provisions, rights, powers,
standards, terms, covenants and obligations, shall be binding upon the Partics and their
respective successors (by merger, consolidation, ot otherwise) and assigns, and all other persons
or chtitics acquiring the Property, or any intcrest therein or portion thereof, and shall inure to the
benefit of the Parties and their respective successors and assigns, as provided in Government
Code section 658685,

Section 12.5 Nofices. Any notice or commumicalion required hereunder between City
and Developer {“Notiee”) must be in writing, and may be given either persenally, by registered
or certified mail (return receipt requested), or by Federal Express or other similar courier
promising overnight delivery, If personally delivered, a Notice shall be deemed to have been
given when delivered to the party (o whom il is addressed, If given by registered or vertified
mail, such Notice shall be deemed to have been given and received on the first to occur of
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{i) actual reccipt by any of the addressees designated below as the Party to whom Notices are to
be sent, or {11) five (57 days after a registered or certificd lctter containing such Notice, properly
addressed, with postage prepaid, is deposited in the United States mail. If given by Federal
Express or similar courier, a Notice shall be deemed to have been given and received on the date
delivered as shown on a receipt issued by the courier. Any Party hereto may at any time, by
giving ten (10} days written Notice to the other Party hereto, designate any other address in
substitution of the address to which such Notice shall be given, Such Notices shall be given to
the Partics at their respective addrasses set forth below,

City of Menlo Park
To City: Community Development
701 Laurel Street
Menle Park, CA 94025
Attn: Commumity Development Director

and

City ol Menlo Park
Community Development
701 Laurel Street

Mcnlo Park, CA 94025
Attr: City Manager

With a copy to:  Burke, Williams & Sorensen, LLP
181 Third Street
Suite 200
San Rafael, CA 94901-6587
Attn: Nira Doherty

c/o Meta Platforms, Ing,

1 Hacker Way

Menle Park, CA 94025

Attention: Facililies, Real Hstaie Development

To Developer;

¢ro Meta Platforms, Inc.
Withacopyto: 1 Hacker Way

Menlo Park, CA 94025

Atlentiom; Real Estate Counsel

Section 12.6 Counterparts and Exhibits; Entire Agreement. This Agreement may be
cxecuted in one or more counterparts, each of which shall be deemed to be an original. This
Agreement, together with the Project Approvals and attached Exhibits, constitutes the final and
exclusive understanding and agreement of the Parties and supersedes all negolistions or previous
agreements of the Parhies with respect to all or any part of the subject matter herzof,

Section 12.7 Recordation of Apgreement. Pursuant to California Government Code
Section 65868.5, no later than ten (10) days after the Effective Date, the City Clerk shall record

DROSITY) G529 ]9 i
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an executed copy of this Agreement in the Official Records of the County of San Mateo.
Theteafter, 11 this Agreement 1s terminated, modified or amended, the City Clork shall record
notice of such action in the Official Records of the County of San Mateo.

Section 12.8 No Joinl Venture or Partnership. [t is specifically understond and agreed
to by and hetween the Parties hereto that: (i) the subject development is a private development;
{11) City has no interest or responsibilities for, or duty to, third parties concerning any public
improvements constructed by Developer as part of the Project until such time, and only until
such time, that City accepis the same pursuant to the provisions of this Agreement or in
connection with the various Exisling Approvals or Subsequent Project Approvals; (iii) Developer
shall have full power over and exclusive control of the Project herein described, subject only to
the limitations and obligations of Developer under this Agreement, Existing Approvals,
Subscquent Projeet Approvals, and Applicable Law; and {iv) City and Devcloper hereby
renounce the existence of any form of agency relationship, joint venture or partnership between
City and Developer and agree that nothing contained herein or in any document execuled in
connection herewith shall be construed as creating any such relationship between City and
Developer,

Scetion 12.9 Waivers. Notwithstanding any other provision in this Agreement, any
failures or delays by any Partv in asserting any of its rights and remedlies under this Agreement
shall nol operate as a waiver of any such rights or remedies or deprive any such Parly of 1= right
to tnstitute and maintain any actions or proceedings which it may deem necessary to protect,
assert or cnforee any such rights or remedies. A Party may specifically and expressly waive in
writing any condition or breach of this Agreement by the other Party, but no such waiver shall
constitute a further or continuing waiver of any preceding or succeeding breach of the same or
any other pravision. Consent by one Parly 1o any acl by the other Party shall not be deemed to
imply consent or waiver of the necessity of obtaining such consent for the same or similar acts in
the future.

Section 12,10 California Law: Venue. This Agreement shall be construed and enforced
in aceordance with the laws of the State of California, without relerence to choice of law
provisions. The exclusive venue for any disputes ot legal actions shall be the Superior Court of
California in and for the Cowtty of San Mateo, except for actions that include claims in which
the Federal District Court for the Northern District of the State of California has original
jurisdiction, in which case the Northern District of the State of California shall be the proper
venue.

Section 12.11 City Approvals and Actions. Whenever reference is made herein (o an
action or approval 1o be undertaken by City, the City Manager or his or her designee 1s
authorized to act on behalf of City, unless specifically provided otherwise or the context requires
othcrwise. Wherever this Apreement permits the City Manager to exercise his/her discretion
with respect to any of the terms and provisions herein, including but not limited o approval of an
Fxtension Request, modifications to the timing set forth in Extubit D and Exhibit F,
Administrative Amendments, operating memoranda, and approval of & Transfer, as otherwise
permitted in this Agreement, the City Manager ghall advise the City Council of such exercise of
discretion and where practical shall consult with the Mayor and/or the City Council prior to
cxercising such discretion. Notwithstanding such requirement to inform and consult with the

CAOS ] G2E2000v ]
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City Council, Developer may rely on any writing evidencing the cxcrcise of discretion by the
City Mmnager.

Section 12,12 City Funding for Affordable Housing, Notwithstanding anything
to the conlrary in this Agreément, City shall have no obligation to contribute any monies from its
Below Market Rate Housing Fund to finance affordable housing for the Project. Notwithstanding
the foregoing, in the event that Developer provides any funding to the City for the senjor
affordable parcel to qualily for the County of San Muteo Affordable Housing Fund, or similar
program that requires local matching funds, then such funds shall not be deposited into the City’s
Below Market Rate Housing Fund and shall be used in accordance with the local matching fund
requirement to advance affordabic housing development associated with the Project.

Section 12.13 Estoppel Certificates. A 'arty may, at any time during the Term of this
Agrcement, and [rom time to time, deliver written Molice to the other Party requesting such Party
to certify in writing that, to the knowledge of the certifying Party, (i) this Agregment is in full
force and effect and a binding obligation of the Partics; (ii) this Agreement has not been
amended or modificd cither orally or in writing, or if amended, identifving the amendments;

(iit) the requesting Party is not in default in the performance of its obligations under this
Agreemenl, or If in default, to describe therein the nature and amount of any such defaults; and
(iv) any other information reasonably requested. The requesting Party shall be respongible for all
reasonable costs incurred by the Party from whom such certification is requested and shall
reimburse such costs within thirty (30) days of receiving the certifying Party’s request for
reimbursement. The Party receiving a request hereunder shall execute and return such certificate
or pive a writtet1, detailed response explaining why it will not do so, within twenty (20) days
following the receipt of Notice requesting such certificate, The failure of either Party to provide
the requested certificate within such twenty (20) day period shall constitute a confirmation that
this Agreement s in full force and cffect and no modification or default exists, The City
Manager shall have the right to execute any certificate requested by Developer hereunder. City
acknowledges that a certificate hereunder may be relied upon by transferees and Mortgagees.

Section 12,14 o Third-Party Beneficiaries. City and Developer hereby renouncs the
existence of any third-party beneficiary to this Agrecment and agree that nothing contained
herein shall be construed as giving any other person or entity third-party beneficiary status.

Section 12,15 Signatures, Buach Party represents that the individuals executing this
Agreentent on behalf of such Party have the right, power, legal capacity, and avthority to cater
into and to cxecute this Agreement on behalf of the respective legal entitics of Developer and
City and that all necessary board of directors’, shareholders’, pariners’, city councils’ or other
approvals have been oblained.

Section 12.16 Further Actions and [nstruments, Each Party to this Agreement shall
cooperate with and provide reasonable assistance to the other Party and take all actions necessary
to ensure that the Parties receive the benefits of this Agreement, subject to satisfaction of the
conditions of this Agresment. Upon the request of any Party, the other Party shall promyptly
cxccute, with acknowledgment or affidavit if reasonably required, and file or tecord such
required instruments and writings and take any actions as mayv be reasonably necessary under the
lerms of this Agreement to carry oul the intent and to fulfill the provisions of this Agreement.

DERLIT |G 32990 19
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Section 12,17 Limitation on Liability. in no event shall: (a) any partner, officer,
director, member, sharcholder, ctnployee, affiliate, manager, representative, or agent of
Developer or any general partner of Developer or its general pariners be personally liable for any
breach of this Agreement by Developer, or [or anv amount which may become dye to City under
the terms of this Agreement; or (b) any member, officer, agent or employee of City be personally
lizble for any breach of this Agreement by City or for any amount which may become due to
Developer under the terms of this Agreement,

{Remainder of page left intentionally blank — signaiure page follows]
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IN WITNESS WHEREOF, this Agreement has been entered into by and between
Developer and City as of the day and year first above written.

CITY:

CITY OF MENLO PARK, a California
municipal corporation

By:
Festn Murciy i
APPROVED AS TO FORM: [signature must be notarized]
By:
Nira Doherty, City Attorney
ATTEST:
By:
. City Clerk
DEVELOPER:

PENINSULA INNOVATION PARTNERS.,
LLC, a Delaware limited liability company

%Mw

Name ,Uo!-fﬂ Ter e -
Title: L;,p, e EC)aTE

[signature must be notarized]

DRO93 NI 62520900y |19
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ACKNOWLEDGMENTS

A notary public or other officer completing this
certificate verifies only the identity of the
individual who signed the document to which this
certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

State of Californi )
) 88
County of—

On ,;’f?é{ 234/&&2 , before me, Wﬁf# K/‘%’//E’ﬁ’ﬂ
/ (Namé of Notary§

notary public, personally appeared ”’7;3;27.&1 @gﬂp_ﬁ.

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

aibirn,
.;GMF‘

- \}Pf,ﬁzaa é;P .
Xty Pu.;;" =

\
-
-
-
-
-

w

3 AT o -
% £ALipgRd 1i::F -'\E’;?

-
-
1,%"en‘_,;.;u".@ Xy
\
Hokok ok okk ok kAR kAR K "!;,Fﬁd’“"‘:"ﬂ‘

-
-
-
-
-

oo d s don frg 20 va1 Acknowledgement
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IN WITNESS WHEREOF, this Agreement has been entered into by and between
Developer and City as of the day and vear first above written.

CITY:

CITY OF MENLO PARK, a California
municipal corporation

olosin, Miyor
APPROVED AS TO FORM: [signature must be notarized|
By:
ira Doherty, City Attorney
ATTEST:

DEVELOPER:

PENINSULA INNOVATION PARTNERS.
LLC, a Delaware limited liability company

By:

Name:

Title:

fsignature must be notarized]
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A notary public or other officer completing this
certificate verifics only the identity of the
individual who signed the document to which this
ceriificate is attached, and not the truthfulness,
accuracy, or validily of that document.

State of California )
] 88

County ofJ\ﬁ_""_"ﬂ“_A’ )

on Mo ch 3; VL3 betore me, Lowrbe Sandors f—' A/W,tf Ot / <
{Namec of Notary) J

notary public, personally appeared Jﬂﬂ M/ od i

wha proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the satne
in his/her/their authorized capacity{ies}), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalfl of which the person(s) acted, executed the instrument,

I eertity under PENALTY OF PERJURY wnder the laws of the State of California that the
foregoing paragraph 1s true and correct.

WITNESS my hand and official seal.

SARAR ELIZABETH SANDOVAL

Ratary Public - Calitarnia
e e San Mateo County  :
R Commission ¥ 2173811 ¢
\ ______‘,-}_“'__"' My Comin. Ewpires Sep 4, 2025

(Notary Signaturc)

oo RS20 vl Acknowledgement
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ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifics only the identity of the
individual who signed the document to which this
certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

State of California )
) 88
County of )
On , before me, \

{Namc of Notary)

notary public, personally appeared
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
snbscribed to the within instrument and acknowledged 1o me that he/she/they execuied the same
in his‘her/their authorized capacity(ies), and thal by his‘her/their signature{s) on the instrument the
personds), or the entity upon behalf of which the person(s} acted, oxecuted the insirument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

{Notary Signaturc)

od b L g 320 vaL Acknowledgement
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MAIN PROJECT SITE MAP

(ATTACHED)
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EXHIBIT A-1-2

HAMILTON PARCELS MAP

(ATTACHED}

OAK MR Exhibit A-1-2
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EXHIBIT A-2-1

MAIN PROJECT SITE LEGAL DESCRIPTION

{ATTACHED)

oddHS YRR LS g =20 v Exhibit A-2-1 A
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LEGAL DESCRIPTION
WILLOW VILLAGE SITE
MENLO PARK, CALIFORNIA

The land referred to is situated in the City of Menlo Park, County of San Maico, Statc of California and

15 deserihed gs follows:

BEGINNING at the southwesterly corner of Parcel 5; as shown on that certain map entitled “Menlo
Industrial Center, City of Menlo Park, San Mateo County, California” filed in the office of the County
Recorder of San Mateo County, State of California, on October 1, 1979, in Volume 99 of Maps at Pages
81-82, thence, |

North 22°05'00" East, 120,17 feet; thence,
North 24°45'44" East, 143.14 feet; thence,

Along a tangent curve to the left, having a radius of 1,536.52 feet, length of 74.34 feet, and a delta angle
of 02°46'19"; thenee,

North 22°05'00" East, 864.41 feet; thence,

Along a tangent curve 1o the left, having a radius of 1,032,350 feet, length of 55,72 feet, and a dclia angle
of D3%035'31"; thence,

Norih 25°35'47" East, 2,12 feet; thence,
North 19°19'09" East, 144.98 feet; thence,
North 22°05'00" Last, 71.06 fect; thence,
North 84°59'41" East, 1,324 .41 feet; thence,

Along a tangent curve to the left, having a radius of 11,509.17 feet, length of 251.79 feet, and a delta
angle of 01°15'13"; thence,

FREYER & LAURETA, INC, Page 1 of 2
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South 10°0821" West, 1,612,253 feet; thenee,
South §8°08'54" West, 1,182.95 feet; thence,
North 7995 1'49" West, 668,96 feet to the POINT OF BEGINNING.

Containing 2,577,434.20 squarc feet (59.17 acres), more or lcss,

Septemnber 30, 2022

FREYER & LAURETA, INC. Pagc 2 of 2
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EXHIBIT A-2-2

HAMILTON PARCELS LEGAL DESCRIPTION

(ATTACHED)

bR LS rg Ay w1 Exhibit A-2-2
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LEGAL DESCRIPTION
PARCEL 2
PARCEIL MAP FOR BELLE HAVEN RETAIL CENTER
MENLO PARK, CALIFORNIA

Parcel 2 as shown on that Map titled “Parcel Map for Belie Haven Retail Cenler”, which map wus filed
in the Office of the Recorder of San Mateo County, on December 31* in Book 71 of Maps, pages 15-16.

Containing 51,011 square feet, more or less,

October 19, 2022

FREYER & LAURETA, INC. Page 1 of |
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LEGAL DESCRIPTTON
PARCEL 3
PARCEL MAP FOR BELLE HAVEN RIETAIL CENTER
MENI1.Q PARK, CALIFORNIA

Parccl 3 as shown on that Map titled “Parcel Map for Belle Haven Retail Center”, which map was filed
in (ke QfMice of the Recorder of San Mateo County, on December 31% in Book 71 of Maps, pages 15-16.

Containing 28,191 square feef, more or less.

Ogtober 19, 2022

FREYER & LAURETA, INC. Page 1 of 1
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EXHIBIT B

LLBG PROPERTIES, LLC CONSENT

LLBG Properiies, LLC, a Delaware limiied liability company, (“LLBG Properties™) has
reviewed the terms and conditions of that certain Development Agreement dated as-of-onor O¢ctmber /3
» 2022, by and between Peninsula Innovation Partners, LLC, a Delaware
limited liability company, and the City of Menlo Park, a California municipal corporation, (the
“Development Agreement”) and hereby consents to the terms and conditions of the
Development Agreement and the recordation of the Agreement against the property owned by
LLBG Properties described in Exhibit A-2-2 to the Development Agreement.

LLBG PROPERTIES, LLC,
a Delaware limited liability company

By: %W
Name: / ':EHI\L /Wlﬂifxﬁz,?
Title: \.'{"Iu'f'?/ﬁy BocAl ESTAE

oAt LS g20 vS1 Exhibit B
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EXHIBIT C
IMPACT FEES
1. Transportation Impact Fee (Municipal Code Chapter 13.26}
2, Building Construction Strest Impact Fee

3 Below Market Rate Housing Program (Municipal Code Chapter 16.96) [Note — being
satisfied through provision of on-site affordable housing in accordance with Project affordable
housing agreements and this Agreement rather than through payviment of fee)

4, Residential Subdivision Recreation in Lieu Fees {Municipal Code Scetion 15.16.020)
[Note - - fee not applicable to current Project due to lack of for-sale residential units)

oA HIB L S s s Exhibit C
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XHIBIT I

WILLOW VILLAGE PHASING PLAN

Project Component Timing/Milestones] Required Minimum
Number of Residential
and BMR. Units
associated with such

L . ___|Phascof Construction?

}. Demolition, Grading, and ; 1. Commence construction

Infrastructure Installation [ollowing approval of all

applicable Tmprovement Plans for
the area of construction.

2. Elevated Park and Meeting 2. Commenee construction

and Collaboration Space . concurrently with or after

(“MCS™) i completion of demoljtion,

grading and infrastructure for the
area of construction,
1 The milestones sef forth in this exhibit are based upon Developer’s plan o construct six {6) office

buildings as retlected in the Willow Village CDP. In the cvent that office building square footages shift
considerably in the rensonable judgment of the City Manager (¢.g., increase by more than twenty-five pereent
{25%) as to any office building or buildings that (rigger(s} a milestone) or combine, the obligations set forth i
this exhibit shall shift in & correlative manner through a meet and confer process between the Parties, with
resulting changes to this exhibit being documented in writing by the Parties through an Operating Memorandum
pursuant to Section 8.7 of this Agreement. Nothing in this Footnote authorizeg an increase in the total office
buiiding square foolage for the Project above the amount approved in the Project Approvals.

2 Final distribution of residential units, including BMR units, to be determined at building permit for cach
building containing residential units. Redoelion from required minimum number of units by up to five percent
(5%) within phases is permitted, Reduction from required number of units by mare than five percent {5%) but
less than up to ten percent (10%) within phases requires approval through an Operating Memorandum pursuant
to Section 8.7 of this Agreement. Reduction from the required number of units by more than 10 percent (10%)
within phases requires approval through amendment of this Agrecment pursuant to Scction 8.1 of this
Agreement, A reduction in the aggregate total number of'units of up to one percent (1%) at full build oul (e.g.

| 730 units) is permitted where vnexpected design or construction requirements necessitate siuch a reduction, and
a reduction of between one percent {1%) and five percent (5%) shall be permitted upon approval by the Clity
Manager, but such a request shall not be denied where the City Manager determines that uncxpectad design or
construciion requirements neccssitate such a reduction.

OAR MBI B Exhibit D, p. |
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Piﬁjcct Component

: .
" Timing/Milestones!

Required Minimum
Number of Residential
and BMR Units
associated wilh such

Phase of Construction?

3. Firsi, Second and Third
Office buildings3

.3, Commence conslruction

| concurrently with or after
commencement of Elevated Park
and MCS,

Complete Struciural Podium of
the mixed-use building on Parccl
2 (“R82") and the residential
building on Parcel 6 {“R&86™
prior to final Certificate of
Occupangy (“COO™) for first
oftice building, but if a temporary
COO has been issued, no laler
than 120 days [rom the issuance
of a temporary COO for the first
office building,

Complete roof framing of RS2
and RS6 prior to final COO for
the second office building, but if
a temporary COO has been
issued, no later than 120 days
from the issuance of a temporary
COOQ for the second office
building.

4. Residential buildings RS2
and RS6

4, Commence cons{ruction of
RS52 on or before commencement
of construction of first office
building.

Commence consiryction of RS6é
within 90 days after
commencement of construction
of first otfice building.

RS2 and RS6 have a
commbined iotal ot 503
units, including 54 BMR
units.

3 Office buildings as used in this Exhibit D excludes the MCS.

AR BESRLgATR- 2345000, o

Exhibit D, p. 2
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Projeet Component

Timing/Milcstones!

Required Minimum
Number of Residential
and BMR Units
associated with such

Phasc of Construction?

3. Fourth Officc building

3. Commence construction of
. RS2 and RS6 prior to issuance of
. building permits for the fourth
. office building.

Issue temporary or final OO for
RS2 and R86 prior o any
temporary COC for the fourth
office building, Issue final COO
for RS2 and RS6 prior to a final
C0QO for the fourth office
building, but no later than 120
days from the issuance of any
temporary COO far RS2 and
RS6.

DAL BRI oM 10

Exhibit D, p. 3
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Project Component

Timing/Milestones]

Required Minimum
Number of Regidential
and BMR Unitg
associaled with such

Phase of Construction?

6. Sixth Office building

6. Complete construction of
podium of the mixed-use building
on Parcel 3 (“R83™ and the
residential building on Parcel 7
(“R87") prior to issuance of
building permits for the sixth
office building.

Commence construction of the
residential bullding on Parecl 4
(“RS4™ and the residential
building on Parcel 5 (“"RS5™)
prior to final COQ for the sixth
office building, but, i a
temporary COO has been issued,
no later than 120 days after the
issuance of a temporary COO for
the sixth office building,

Issue temporary or final COO for
RS7 prior to any temporary COO
for the sixth office building. Issue

final CQO for RS7 prior to a final |

COO for the sixth office building,
but no later than 120 days from

the issuance of any temporary
COO for R8T,

RS3 and R87 (senior
building) have a
combined total of 539
units, including 162
BMR units.

K84 and RS3 have a
combined total of 686
units, including 96 BMR
units.

Rt o D

Exhibit D, p. 2
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CONCEPTUAL SITE PLAN

(ATTACHED)

OAK PHRLENHIR0NH, 1, xhibit G-1
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CONCEPTUAIL PUBLICLY ACCESSIBELE OPEN SPACE SITE PLAN

{ATTACHED)

AR RSO0 1o Exhibit E-2
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MASTER PLAN
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EXHIBIT IE-3

CONCEPTUAL WILLOW ROAD TUNNEL

(ATTACHED)

OAR MBI 1 Bxhibit B-3
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EXHIBIT -4

CONCEPTUAL ALTERNATIVE DESIGN FOR ELEVATED
PARK VERTICAL TRANSPORTATION §YSTEM

(ATTACHED)

OAK MRSk 10 Exhibit E-4
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EXHIBIT F
WILLOW VILLAGE COMMUNITY AMENITIES
TIMING PROVISIONS
Building Related Amenilies Timing/Milestones/Valuations
1. Elevated Park/MCS 1. First Vertical Improvements to be
conslructed.
2. Grocery Store and Rent Subsidies 2. Grocery store located in RS2 (first
tesidential building};4 issue tentporary or
final COO for Grocery Store tenant

improvements prior (o any temporary COO
tor the sixth office building, Tssue final COO
for Grocery Store tenant improvements priot
to a final COQ for the sixth office building,
but no later than 120 days from the {ssuance
of a temporary COOQ for the Grocery Store
tenant improvements.

Offsite Amenity
I, Affordable Housing Contribution 1. Total contribution of $6 Million to City,
with an initial payment of $3 Million upon
| issuance of first building permit for vertical
: construction and a second payment of

+ $3 Million on the first anniversary of such

issuance.

2. Air Quality and Noisc Monitoring 2. Prior 10 issuance of the firsl demolition

- Eguipment Funding permit,

3. Willow Road Feasibility Study funding or | 3. $100,000 prior to issuance of first building

for other use as determined by City permit for vertical construction.

4, Funding for Job Training Programs 4. Ongoing funding of 58,304,907 total for:
a) Year-up and Hub from February 2022-
December 2024.
b} Job Train from January 2022- December
2023,

5, Tcacher [Housing lent Subsidies 5. Ongoing finding of $§1,745,319 total for

: Februury 20022- March 2024,

4 RS2 is the residential building located on Parcel 2.

OAK RIS, Exhibit F, p |
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Building Relaled Amenities

Timing/Milestones/Valuations

Vertical Buildout Amenities

L. Bayfront Shuttle

" 1. Bayfront Shuttle to be operational al the

garlier of the opening of the Grocery Store or
the completion of the Elevated Park,

2. Bank/Credit Union

2. Complete Construction and securg {ina]
COO within 12 months alter linal COQ for
RS3, but, if a temporary COO has been

~issued, no later than 22 months after the

issuance of a temporary COO for RS3.

3. First Phase Dinmg (9,000 SF of
restaurants/cafes)

3. Complete Construction and secure final
COO within 9 months after final COO for
RS3, but, if a temporary COO has been
issued, no later than 13 months after the
suance of u temporary COOQ for RS3.

4. Second Phase Dining (279,000 SF of
restavrants/cafes)

4, Complete Construction and secure final
CQO within 18 months after final COO for
RS3, but, if a temporary COO has been
issued, no later than 22 months after the
issuanee of u lemporary COO for RS3,

5. First Phase Community Entertainmeni
(12,500 §F of Community Entertainment)

5. Complete Construction and secure final
COO within 18 months afler final COO for
RE53, but, if a temporary COO has been
issued, no later than 22 months after the
issuance of a temporary COO for RS3.

6. Second Phase Community Entertainment
{259 12,500 SF of Community Entertainment)

6. Complete Construction and secure final
COO within 24 months after final CQO for
RS3, but, if a teporary C0O0 has been
isgued, no later than 2% months after the
issuance of a temporary COO for RS3.

OAK MEYARIATN I

Exhibit F, p 2
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Building Related Amenities Timing/Milestones/Valuations

7. Pharmacy Services 7. Timing is dependent on location;

Complete Construction and secure final COQ:
a) if within Willow Hamilton retail center,
then 12 months after completion of the
Elevated Park elevator tower at the Hamilton
centet;
by if within Willow Village in RS3, then
! within 12 months after final COO for RS3,
~ but, if a temporary COO has been issued, no
later than 22 months alter the issuance of a
temporary COQO for RS3;
_ e} if within Willow Village m Office
. Building 02 Rerail (east side of Main), then
. within 12 menths after later of (1} final COO
' for RS3 to correspond with retail on the wesi
sidc of Main (but, if a temporary COO has
been issued, no laler than 22 months after the
tssuance of a temporary COO for R83) or (11}
final COO for O2 (but, if a temporary COO
has been 1ssued, no later than 22 months after
the issuance of a temporary COO for O2); or
dy if withii Willow Village Parcel 2 in
gonjunction with the grocery store, then
within 12 months afier final COO for RS2,
but, if a temporary COO has been issued, no
later than 16 months from the issuanec of a
temporary COO for RS2

Publicly Accessible Open Space Amenities
l. Town Bquarc Open Space 2. Complete Construction of Town Square
improvements east of West Street, up to 04,
within 12 months after completion of Town
Square garage structural podium regardless of
hotel status: commence construction of
remainder within 6 months after final COO
for hotel and complete within 18 months after
final COO for hotel; maintain improvements
following completion.

2. Elevated Park 5. Commence conslruction after issuance of
first building permit for Flevated Park, and
diligently prosecute to Completion of

| Construction L
3. Iixcess Publicly Accessible Open Space 6. Construct concurrent with Completion of
Construction of Elcvated Park

OACHERUIRAS AT 19 Exhibit F, p 3
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ASSUMPTION AGREEMENT
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Recording Requested by and
When Recorded Return to:

SPACE ABOVE THIS LINE FOR RECORDER’S USE

ASSIGNMENT AND ASSUMPTION AGREEMENT -
DEVELOPMENT AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (“Agreement”) is made and
entered Into as of . 20__, by and beciween . 4
] company {“Assignor”), and , A
company (“Assignee™).

RECITALS

A, Aggignor cwns that real property located in the City of Menlo Park (“City™),
County of San Maleo, State of California, and more patticularly described in Exhibit A attached
hereto {the “Property™).

B. On the date hereof, Assignee is acquiring approximafely  acres of the Property
as more particularly described in Exhibit B attached hereto (the “Assigned Property™).

C. The City and Peminsula Innovation Patthcrs, LLC, a Dclaware limited lability
company, entered into that ecrtain Development Agreement dated as of , 202_ and
recorded against the Property on . 202 as Instrument No.

in the San Mateo County Recorder’s Office (the “Development Agreement™).

D. Assignor desires to assign to Assignee all of Assignor's rights, duties and
obligations undgr the Development Agreement with respect to the Assigned Property only
{excluding, however, Assignor’s obligations with respect to the construction of and/or payment
for certain infrastructure and other project-wide items specified in Exhibit C, attached herelo (the
“Assignor Retained Obligations™), for which Assignor remains responsible) (the “Assigned
Rights and Obligations”), and Assignee desires to accept and assume Assignor’s rights and
obligations under the Development Agreement with respect to the Assigned Property only {the
“Assumed Rirhts and Obligations™), such assignment and asswmption to be effective on the
Effective Date (a5 defined in Seclion 1.3 below), The Assigned Rights and Obligations and the
Assumed Rights and Obligations are referred to collectively herein as the “Assigned Property
Rights and Obligations™.

NOW TITEREFORE, it consideration of these promises, and of the agreements, covenants
and conditions containcd in this Agreement and other good and valuable consideration, the parties
agree as follows:

CHAS A4NU]-B2TH-0820) v5 2
[](Jll7.J ATILLAATIUNLT
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ARTICLE 1.

ASSIGNMENT AND ASSUMPTION OF
THE ASSIGNED PROPERTY RIGHTS AND OBLIGATIONS

1.1.  Assignment Assignor assigns to Assignee, as of the Effective Date (as defined in
Section 1.3 below), all of Assignor’s rights, title and interest in and to the Assigned Property
Rights and Obligations.

1.2, Assumption. As of the Effective Date, Assignee accepts Assignor’s assignment of
the Assigned Rights and Obligations and assumes the Assumed Rights and Obligations. From
and after the Bffective Date, Assignee shall keep and perform all covenants, conditions and
provisions of the Development Agreement relating to the Assigned Property.

1.3, Effective Date. For purposcs of this Agreement, the “Effective Date” shall be the
Jater to oceur of (1) the date on which the deed from Assignor 1o Assignee [or the Assigned
Property is recorded in the Office of the Recorder of the County of San Mateo, or {2) the date of
the execution of this Agreement by all parties; provided, however, that thig Agreement shall have
no force and effect without the written approval of the City, as evidenced by the full cxecution
by the City's representatives of the form entitled City of Menlo Park’s Consent, attached herero
as Fxhibit D,

|.4.  Phasing, Nothing in this Agreement shall be deemed to relieve any party of the
timing obligations established in Exhibits D and F to the Development Agreement.

ARTICLE 2.

RIGHTS AND REMEDIES

2.1. Assignor’s Release: No Assignor Liability or Default for Assignee Breach,
Pursuant to Section 10.2 of the Development Agreement, Assignor shall be released from the

Developmeni Agreement with respect {o the Assighed Property and the Assumed Rights and
Obligations as of the Effective Date, Any detault or breach by Assignee under the Development
Agreement following the Cifective Datc with respect to the Assigned Properly or the Assumed
Rights and Obligations (“Assignee Breach™) shall not constitute a breach or default by Assignor
under the Development Agreement and shall not result in {a) any remedies unposcd against
Assignor, or (b) moedification or termination of the Development Agreement with respect to that
portion of the Property retained by Assignor after the conveyance of the Assigned Property, if
any (the “Assignor Property”).

2.2, NoAssignee Liability or Default for Assignor Breach, As of the Effective Date,
any default or breach by Assignor under the Development Agreement prior to or after the
Effective Date (“Assignor Breach™), shall not constitute a breach or default by Assignee under
the Development Agreement, and shall not result int (a) any remedies imposed against Assignee,
including without limitation any remedies authorized in the Development Agreement, or
{b) modification ot tertination of the Development Agreement with respect to the Assigned
Property.

CRARR4E91-823R-0520 w5l
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ARTICLE 3.
PERIODIC REVIEW OF COMPLIANCE
3.1 Assignor Responsibilities. Assignor shall participate in the annual review of the

Development Agtreement conducted pursuant to Scction 65865, 1 of the Culifornia Government
Code with respect to the Assignor Property, and Assignee shall have no responsibility therefor,

3.2,  Agsignee Responsibilities. Assignee shall participate in the annual review of the
Development Agreement conducted pursuant to Section 63865.1 of the California Government
Code with respect to the Assigned Property, and Assignor shall have no responsibility therefor,

ARTICLE 4,

AMENDMENT OF THE DEVELOPMENT AGREEMENT

4.1.  Assignor. Assignor shall not request, process or consent to any amendment to the
Development Agrecment that would affect the Assigned Property ot the Assigned Property
Rights and Obligations withoutr Assignee's prior written consent, which consent shall not be
wilkheld unreasonably. The foregoing notwithstanding, Asgignor may process any amendment
that does not affect the Assigned Property, and, if necessary, Assignee shall consent thereto and
cxecute all documents necessary to accomplish sald amendment, provided that said amendment
does not adversely aftect the Assigned Property or any of Assignec’s Assigned Property Rights
and Obligations pursuant to the Devclopment Agreement,

472,  Assignee, Assignee shall not request, process or consent to any amendment to the
Development Agreement that would affect the Assignor Property or the Assignor’s remaining
tights and obligations pursuant to the Development Agreement without Assignor’s prior written
consent, which consent shall not be withheld unreasonably, The feregoing notwithstanding,
Assignee may process any amendment that does not affect the Assignor Property or any of
Assignor’s remaining rights and obligations pursuant to the Development Agreement, and, if
necessary, Assignor shall consent thereto and execute all documents necessary to accomplish
said amendment.

ARTICLE 5.

GENERAL PROVISIONS

5.1, Notices. All notices, invoices and other communications required or permitted
under this Agrcemcnt shall be made in writing, and shalt be delivered either personally
(including by private courler) or by nationally recognized overnight courier service to the
following addresscs, or to such other addresscs as the parties may designate in writing from time
lo time:

il to Assipnee:

OAK 489 1-52318-0520 +31
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with copies to:

I’ to Assignar:

with a copics to:

Nolices personaily delivered shall be deemed received upon delivery. Notices delivered by
courier service as provided above shall be deemed received twenty-four (24) hours after the date
of deposit, From and after the Effective Date and until further written notice from Assignee to
the City pursuant to the terms of the Development Agreement, Assignee hereby designates as its
notice address for notices sent by the City pursuant to Section 12,5 of the Development
Agreement, the notice address set forth above,

5.2.  Estoppel Certificates. Within ton (10) days after receipt of a written request from
tizne to time, either party shall execute and deliver to the other, or to an auditor or prospective
lender or purchaser, a written statement certifying Lo that party's actual knowledge: (a) that the
Development Agreement is unmodified and in full force and effect (or, if there have been
modifications, that the Development Agreement is in full force and cffcer, and stating the date
and nature of such modifications); (b) that there are no current defaults under the Development
Agreement by the City and either Assignor or Assignee, as the case may be (or, il defaults are
asserted, so describing with reasonable specificity) and that there are no conditions which, with
the passage of time or the giving of notice, or both, would constitute a default; (c) that this
Agrcement 1s unmodified and in full force and cffcet (or, if there have been modifications, that
this Agreement is 1n full force and etfcct, and stating the date and nature of such modifications);
and (d) such other matters as may be reasonably requested,

5.3. Attornevs’ Fees. In the event of any legal or equitable proceeding in connection
with this Agrecment, the prevailing party in such proceeding shall be entitled to recover its
teasonable costs and expenses, including without limitation reasonable attormeys’ foes, cosis and
disbursemcnts paid or ineurred in good faith at the arbitration, pre-trial, trial and appellate levels,
and in enforcing any award or judgment granted pursuant thereto.

5.4, No Waiver. No delay or omission by either party in exercising any right, remedy,
election or option accruing upon the noncompliance or failure of performance by the other party
under the provisions of this Agreemcnt shall constitute an impairment or waiver of any such
right, remedy, election or option. No alleged waiver shall be valid or effective unless it is sct
forth in 4 writing executed by the party apainst whom the waiver is claimed. A waiver by either
party of any of the covenants, conditions or obligations 1o be performed by the other party shall

CAK #4R491-82 3049520 w51 5
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not be construcd as a waiver of any subsequent breach of the same or any other covenants,
conditions or obligations.

5.5,  Amendment. This Agreement may be amended only by a written agreement
signed by both Assignor and Assighee, and subject to obtaining the City’s consent.

5.6.  Successors and Assigns, This Agreement runs with the land and shall be binding
on and inure to the benefit of the parties and their respective successors and assigns.

5.7, Ne Joint Veniure, Nothing conlained herein shall be consirued as creating a joint
venture, agency, or any other relationship between the parties hereto other than that of assignor
and assignee.

5.8, Severability, If any term or provision of this Agreement or the application thergof
to any person or circumstance is found by a court of competent jurisdiction to be invalid or
ungnforceable, the remainder of this Agreement, or the application of such term or provision to
persons or circumastances other than those as to which it is held invalid or unenforceable, shall
not be affected thereby, and each remaining term and provision of this Agreement shall be valid
and enforceable to the full extent permitted by law; provided that, if the invalidation or
unenforceability would deprive cither Assignor or Assignee of material benefits derived from
this Agreement or make performance under this Agreement unreasonably dilficult, then Assignor
and Assignee shall meet and confer and shall make good faith efforts to modify this Agreement
in a manner that is acceptable to Assignor, Assignee and the City.

5.9,  Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Californiu.

5.10. Third-Party Beneficiaries. Assignor and Assignee acknowledge that the City is a
third-party beneficiary of the terms and conditions of this Agreement to the extent necessary lor
City to enforee the terms and conditions of the Development Agreement, This Agreement shall
not be deemed of consttued to confer any rights, title or interest, including without limitation any
third-party beneficiary status or right to enforec any provision of this Agreement, upon any
person ot enlity other than Assignor, Assignee and the City,

5.11. Time of the Essence. Time is of the essence in the performance by each party of
its obligations under this Agreement.

5.12. Authority. Each party represents that the individuals executing this Agreement on
behalf of such Party have the authority to bind his or her respective party to the performance of
its obligations hercunder and that all necessary board of directors’, shareholders’, pariners” and
other approvals have been obtained.

5.13. Term. The term of this Agreement shall commence on the Effective Date and
shall expire upon the expiration or earlier termination of the Development Agreement, subject to
any obligations under the Development Agreement that expressly survive the expiration or
termination of the Development Agreement, Upon the expiration or ¢arlier termination of this
Agreement, the parties shall have no further rights or obligations hercunder, except with respect
to any obligation to have been performed prior to such expiration or termination or with respect

Ol #4891-3238-2520 w5l H
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to any default in the performance of the provisions of this Agreement which occurred prior to
such cxpiration or termination or with respect 1o any obligations which arc specifically set forth
as surviving this Agreement or the Development Agreerent.

5.14.  Counterparts. This Agreement may be executed in one or more counterparts, ¢ach
of which shall be deemed an original, but all of which together shall constitute ong and the same
instrument. Signature pages may be detached from the counterparts and attached to a single
copy of this Agreement to physically form one document.

53.15. Defuult, Any failure by either party to perform any material term or provision of
this Agreement shail constitute a defanlt () if such defaulting party does not cure such failure
within thirty (30) days following written notice of default from the other partly, whete such
failure is of a nature that can be cured within such thirty (30} day period, or (b) if such default is
not of a nature that can be cured within such thirty (30) day period, if the defaulting party does
not within such thirty (30} day period commerce substantial efforts to cure such failure, or
thereafter does not within a reasonable time prosecute to completion with diligence the curing of
such failure, Any notice of defaulr given hereunder shall be given in the same manner as
provided in Section 3.1 hereof and shall specify in deiail the nature of the failures in performance
that the noticing party ¢laims and the manner in which such fatlure can be satisfactorily cured.

{remainder of page lefi intentionally blank ~ signature pages follow]
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IN WITNESS WHEREOF, Assignor and Assignee have executed this Agreement by
proper persons thereunto duly authorized, 1o be effective as of the Effcctive Date.

“Asgignor”

a company

MName:
Title:

“Assignee”

a company

By:
Name:
Tiile:

gLMAK #KD|-E28-95) w51 K
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A notary public or other officer
completing this certificate verifies only
the 1dentity of the individual who signed
the document to which this certificate 15
attached, and not the truthfulness,
aceuracy, or validity of that document.

STATE OF CALIFORNIA }
)} ss;
COUNTY OF )
On , 20 beforeme,
Notary Public (insert name and title of the officer),
personally appeared , Who proved 10 me on the

basis of safisfactory evidence to be the petson(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), ot
the entity upon behalf of which the person(s) acted, executed the instrument,

1 certify undet PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct,

WITNESS my hand and official seal.

Signature:

| Seal |

OAK #4591-8238-0520 v5 1 Notary
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A notary public or other officer _
completing this certificate verifies anly
the identity of the individual who signed
the document to which this certificatc is
attachcd, and not the trathfulness,
accuracy, or validity of that document.

STATE OF CALIFORMNIA }
} s
COUNTY OF }
Cn , 20__ before me,
Notary Public (insert name and title of the officer),
personally appeared , who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they exccuted the same in his/her/their
authorized capacitvi(ies), and that by his/her/their signature(s) on the insirument the person(s), or
the entity upon behalf of which the person(s) acted, execuied the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature:

[Seal]

1489 182389920 v5!
p&AK Y L2 9820 S . Notary



DocuSign Envelope ID: D88A235A-4D67-47E3-AE3C-0D5DD4D793E8

Ordinance No. 1095 INB27 14052
Page 107 of 110

EXHIBIT A
Description of the Property

(Attached)

OAK 480 1-H23R-0820 v5 1
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EXHIBIT B
Drescription of the Assigned Property

(Attached)

CIAK #d ] K238-95211 ¥51 B-1
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EXHIBIT C
List of Assignor Retained Obligations

{Attached)

1 -Os 3
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EXHIBIT D

CONSENT OF CITY OF MENLO PARK

The City of Menlo Park hereby consents to the assignment and assumption of the Assigned
Property Rights und Obligations as set forth in this Agreement and agrees to the terms and
conditions set forth herein.

CITY OF MENLO PARK,
a Califernia Municipal corporation

Bw:

OIAK 3489 1-8433-9520 v5 1 D-1
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