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PROJECT WIDE AFFORDABLE HOUSING AGREEMENT

THIS PROJECT WIDE AFFORDABLE HOUSING AGREEMENT (“Agreement™)
is made as of this & day of Décew ber 2022, by and between Peninsula Innovation
Partners, LLC, a Delaware limited liability company (“Project Wide Developer”) and the City of
Menlo Park, a California municipal corporation (“City™) (each individually a “party” and together
the “parties™), with reference to the following facts.

RECITALS

A. Project Wide Developer owns and is developing the real property commonly known
as “Willow Village Master Plan Project” in the City of Menlo Park, County of San Mateo, (APNs
035-440-350, 055-440-210, 055-440-300, 055-440-130, 055-440-230, 055-440-110, 055-440-
340, 055-440-330, 055-440-260, 055-440-320, 055-440-310, 055-440-040, 055-440-020, 055-
440-010, 055-440-030, 055-440-050, 055-440-090, 055-440-190), more particularly described on
Exhibit A" attached hereto (“Property”). Development of the Property is governed by, among
other items, Menlo Park Municipal Code Chapter 16.96 (“BMR Ordinance™) and the Below
Market Rate Housing Program Guidelines (“Guidelines™).

B. Project Wide Devloper applied to demolish an existing office, research and
development and industrial site and to comprehensively redevelop the main project site with up
to 1.6 million square feet of office space (inclusive of meeting and collaboration space and
accessory uses), up to 200,000 square feet of retail uses, a 193 room hotel (approximately 172,000
square feet in size), and up to 1,730 residential dwelling units, as well as publicly accessible open
space and landscaping (the “Project™).

C. The BMR Ordinance and Guidelines require Project Wide Developer to provide
fifteen percent (15%) of the total number of units in the Project as affordable to below market rate
households. To satisfy the requirements of the BMR Ordinance and Guidelines, Project Wide
Developer has proposed to provide 312 on-site Affordable Housing Units (as hereinafter defined)
to below market rate households, inclusive of 119 age-restricted senior Affordable Housing Units
and 193 non-age restricted Affordable Housing Units.
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1. On August 3, 2022, after a duly noticed public hearing, the [Tousing Commission
recominended approval of the Affordable Housing Units (as hereinafter defined) with eighty-two
(82) extremely-low-1neome age-resiricted senior unifs, thirty-seven (37) very-low-income age-
restricted semor umits, seventy-six (76) low-itcome non-age restricted nits and one hundred and
seventeen (117} mederate-income non-age restricted units.

E. On Deccmber 6, 2022, after a duly nobced public hewring, and ou the
recommendation af the Housing Comimission and the Planning Commuission, the City Couneil
certified the envirenmental impact report and granted General Plan Circulation Element and
Zoning Map amendments, rezoning, conditional development pcrmif, development agreement (the
“Development Agreemeni”), vesling tenantive map, and below market rate (BMR) housing
agreement for the Project (coliechively, “Project Approvals™). The Project Approvals require the
Project Wide Developer to provide Affordable Housing Units as described herein. In accordance
with the BMR Ordinance and Guidelines, Project Wide Developer is required to cxecute and
record an approved BMR housmng agreement as a condhition precedent to the issuance of a building
permit for the Project. This Agreement is iniended to saiisfy that requirement.

F. The Project 13 anticipated to be completed n fwo phases over time, with a
cumulalive total of six parcels confaining all of the Affordable Housing Units, with parcels known
as 2, 3, 6, and 7 in the first phase and parcels known as 4 and 5 in the second phase.

G. This Agrecment will serve to memonalize the following: Project Wide Developer™s
agreement to provide the Affordable Housing Units within the Project neaded to satisfy BMR
Ordinanee requirements; the security for the performance of this Agreement; the time frame (or
the construction of the Affordable Housing Units; the restriction of the Affordable Housing Units
by the recordation of the Declarations (as defined below), in favor of the City and in a form agreed
upon by Project Wide Developer and the City, as set forth in Exhibit “B-17 and “B-2" attached
hereto. assuring affordability [or {he required term; and other related issves to the provision of

Affordable lMousing Units on the Property.

NOW, THEREFORE, in copsideration of the foregoing and other good and valuable
consideration, Project Wide Developer hereby declares and the City hereby agrees as follows:

1. Definitions. The following terms shail have the meanings ascribed to them ia this Section
1:

(a)  Affordable Housing Umts. “Affordable Housing Umits” means the rental
residential units that Project Wide Developer is required to provide on the Properly, which are
restricted as provided in this Agreement to assure affordabitity for households earning either 30%
Area Median lncome {as defined below), 50% Area Median Income (as defined below), 80% Area
Median Income (as defined below), or 120% Area Median Income {as defined below).

(b}  Apreemeni  “Agrecment” means this Project Wide Affordable Housing
Agreement.
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() Area Median Income. *Area Median Income™ or “AMI” means the area median
income for San Mateo County, as published and periodically updated by the U.8. Department of
Housing and Urban Development (“1IUD™), adjusted for assumed household size.

(d) BMR Ordinance. “BMR Ordinance” has that meaning ascribed to it in Recital A,
above.

{c} Buwldipg Permit(s). “Building Permuit(s)” means a pormut for the achial structare(s)
of a Development Parcel, as that term is defined herein, 1o which residential rental units shall be
developed and/or permits for apy site preparation construction work, which may include but not
be limited o make-ready wiility installation; excavaftion, shonng and grading; and/or foundation
instaliation.

(1) City. “City” mezns the City of Menlo Park, 2 municipal comoration.

3] Declaration. “Declaration™ mieans the Below Market Rate Housing Agreement and
Declaration of Restrictive Covenants recorded in Senior Position apainst a parcel(s) and/or
condominium(s} sufficient tc accommodate construction of the Affordable Housing Units
applicable to a Development Parcel or multiple Development Parcels. The Declaration shall be in
substantially the same fovym as the Pro Forma Declaration attached hereto as Exhibit “B-1" and “B-
2", with the form attached as Exhibit “B-17 wsed for the non-age restricted buildings, and the form
attached as Exhibit “B-2”" uscd for the age restricted building. The terin Declaration includes the
First Development Parcel Declaration as defined in Sectlion 5{a) below. Each Declaration shall be
made by the owner of the affordable housing portion of such corresponding Development Parcel,

()  Development Parcel. “Development Parcel” means those parcels within the
Property upon which any group of Market Rate Units and Affordable Housing Units, and/or
improvements for which Building Permits are being concurreatly requested by the Project Wide
Developer {or any successor owner of any portion of the Project ) are located, and shall imclude
the First Development Parcel and any Subsequent Development Parcel, as such terms are defined
berein. '

{1 First Development Parcel. “First Development Parcel” shall mean and refer to: ihe
(irst Development Parcel to be developed.

(1) Guidelines. “Guidelines™ has that meaning aseribed to it in Recital A, above.

(k) Market Rate Umts. “*Market Rate Urnits” means the rental residential units that
Praject Wide Developer will develop on the Properly that are not constocted by alfordability rules
under a2 Declaration and are permitted under the Project Approvals.

(D Project Wide Developer. “Project Wide Developer” means Peninsula Innovation
Partners, LLC, a Delaware limited liability company.

{m)  Property. “Properly” has that meaning ascribed to 1t in Recital A, above.
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(n)  Project. “Project” has that meaning ascribed to it in Recital B, above.

{0y  Project Approvals. “Projeci Approvals™ has ihat meaning ascribed (o it in Reeital
E, above.

{p)  Required Affordable Units. “Required Affordable Umits” means the numbecr of
Affordable Housing Units which, as of the date of issuance of the first Building Permit for any
particular Development Parcel, Project Wide Developer 1s required to constuct pursuant 1o
Section 2{c) of this Agreement (less any such Affordable Housing Units which have already been
commenced by Project Wide Developer).

() Senior Position. “Senior Position” means that the document 15 recorded against the
Properiy such that it is senior in recording priority to all mortgages and deeds of trust.

{1 Subsequent Development Parcel. “Subsequent Development Parcel” {it being

acknowledzed that there will be approximately five Subsequent Development Parcels) shall mean
and refer to: cach of the five remaining Development [arcels to be developed as part of the Project.

{s) Targeled Household. “Targeted Household” means those households whose
aggregate gross ainmual income does not exceed one hundred twenty percent {120%) of Area
Median Incotne, as adjusted for family size.

{t) Other Terms, Other tenms referenced in this Agreement 1n “quotations” (including
those set forth in the Recitals) have the mesanings asceribed to them in this Agreement,

2. Design. Construction and Occupancy Schedole for Affordable [lousing Units. Project
Wide Developer shall have no obligation to commence construction of the Affordable [Tousing

Llmis excepl in accordance with the followimg schedule.

{a) First Development Parcel. Upon the start of the First Development Parcel, Project
Wide Developer andf/or a successor owner of any portion of the Project shall obtain Building
Permits for all of the Required Affordable Lmts for the First Development Parcel and shall
diligently commence and pursue construction of such Affordable Housing Uniis.

(b}  Subsequent Development Parcel{s). Upon the commencement of any Subsequent
Development Parccl, Project Wide Developer and/or a successor owner of such Subsequent
Development Parcel shall obtain Building Permits for all of the Required Affordable Units for
such Subsequent Development Pareel and shall dihigently commence and pursue construction of
such Affordable Housing Units. It is acknowledged that thers may be more than one Subsequent
Development Parcel.

() Construction of Affordable Housing Uniis, With respect to each Development
Parcel, Project Wide Devcloper shall obtain Building Permits (and thereaftcr construct and
complete pursuant o Sections 2{a) and 2(b), above) for the Required Ailordable Units 1n relation
to such Development Parcel, all as provided 1n Exhibit “D” attached hereto, as the same may be
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amended or updated with the muiual approval of the City and the Project Wide Developer,
provided, however, that a reallocation of Affordable Housing Units of Affordable Housing Units
from one Development Parcel {o another Developmeni Parcel is permitied without the approval
of the City so long as the reallocation does not decrease the Affordable ITousing Units in any given
Development Parcel as sct forth in Ixhibit “ID” by more than 5%; and provided further that &
rcallocation that decreases the number of Affordable Housing Units of any given Development
Parcel by more than 5% but less than 10% shall require approval of the City pursuant to an
Cperating Memorandum as described in Section 8.7 of the Development Agrecment. In the cvent
of any reallocation of Affordable Housing Units as described in this Section and pursuant to
Section 5.1 of the Guidelines (as ibal secbon may be amended), in the Developmenl Parcel
accommodating the reallocated Affordable Housing Uuits, the Affordable Housing Units shall
generally be of the same proploritonate size (number of bedrooms and square footage) as the
market-rate units in such Development Parcel, should be distributed through such development,
and should be indistinguishable from the exierior. Cily shall reasonably cooperate in the
amendment of Exhibit “D” if a rcallocation of more than 10% of Affordable Units among the
Parccls 15 requested by Project Wide Developer provided there is no material impact on the deliver
of Affordable Units to the Project.

3. Building Permits. Issuance of Building Permits for any Development Parcel, and a
corresponding releasc of this Agrcement from the property comprising such Development Parcel,
shall nol be allowed unil Project Wide Developer causes a parcel(s) and/or condominium(s)
sufficient lo accommodate construction of the Affordable Housing Units apphicable to such
Development Parcel to be cncumbered by a Declaration in Scnior Position.

4. Effect of Sale of Parcel by Project Wide Developer. If a parcel(s) or condeminium(s}
within the Project are sold or otherwise transferved by Project Wide Developer, every such parcel
or condominium sold or transferred shall {at the time the owrner thereof obtains Building Permits
for residential rental vnits on such parcel{s) or condominium(s)) be included, for purposes of this
Agreemceni, 1n the phased delivery of A {Tfordable Housing Units and Markel Rate Units as provided
in Exhibit “I>” attached bereto, as the same may be amended or updated with the ortual approval
of the City and the Project Wide Developer pursuant to Section 2 of this Agreement, and the other
requircments of this Agreement. Any such sale or transfer by the Project Wide Developer shall
also be subject to the provisions of Section 11 of this Agreement.

5 Declarations of Covenants, Conditions and Restrictions. The Project Wide Developer,
andfor a successor owner of any applicable porfion of the Project, shall timely execute and record
Declarations as and when reguired by this Agreement.

(a) First Development Parcel Declaration. Prior to the first date upon which Building
Permits for Market Rate Units in the First Development Parcel are first issucd, Project Wide
Developer shall crecute, acknowledge anc deliver a “First Dovclopment Parcel Declaration” to
the title company, who will canse the First Development Parcel Declaration to be recorded in
Senior Priority agamst the parcel(s) and/or condominium(s} described in such First Development
Parcel Declaration. The First Development Pareel Declaration shall ensure that the required
number of Alfordabile Housing Units applicable to the First Development Parcel {as provided on
Exhibit “D™ attached hereto, as the same may be amended or updated with the mutual approval of
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the City and the Project Wide Developer) will be owned, operated, leased, rented, maintained, and
oceupied as Affordable Housing Units for the term of the Firsi Development Parcel Declaration.
At the time the First Development Parcel Declaration is executed, the City shall execute a rclease
of this Agreement for ali of the parcel{s) and/or condominium(s) comprising the First Development
Parcel. Such release shall be in the form attached as Exhibit “C” hereto,

{(b)  Subsequent Devclopment Parcel Declaration. Prior to the issuance of Building
Permits for any Market Rate Units 10 any Subsequent Development Parcel, Project Wide
Developer shall, to the extent a previously recorded Declaralion does not already address the
Affordable Housing Units applicable t0 such Subsequent Development Parcel, cause a parcel(s)
or condomininms) of real property sufficient to accommodate construction of the Affordable
Housimg Tnits applicable to such Subsequent Development Parcei to be encumbered by a
Declaration i Senior Position. At the tiree a Declaration for such Subsequent Development Parcel
is executed, the City shell execuie a release of this Agreement for all of the parcel(s) and/or
condominium(s) comprising such Subseguent Development Parecel. Such release shall be in the
form attached as Exhibit “C” hereto.

(c) Resirictions. Each Declaration shall be in substantially the same form as the
declarations sct forth in Extubit “B-17 {or the non-age resincied builldings and Exbibit “B-27 for
the age restricted building and shall provide for the bedroom mix of the Affordable Housing Units
on cach Development Parcel. Each Declaration shall also restriet the occupancy, and rents paid by
the Targeted Households in accordance with the provisions of the Guidelines or as otherwise
allowed by law.

0. Recordation. This Agrcement shall be recorded against the Property in the Otfiec of the
County Recorder for the County of San Matee in Senior Position; but subject to the release
provisions of Sections 5(a) and 5(b) above and Section 16 below,

1. Indemmnity. Project Wide Developer agrees to indemnify and hold harmless the City, and
any and alil of its members, officers, agents, servants, or cmployees (the “Indemnitees™) from and
aganst gli claims, hens, clamms of lien, losses, damages, casts, and expenses, whether direct or
indirect, arising m any way from the default by Project Wide Developer in the performance of its
obligations under this Agreement; provided, however, that Project Wide Developer shall not be
required to indemnify, defend or hold hamnless sny of the [ndemmitees from claims, losses,
damages., costs and expenses related to the negligence or willful misconduct of any of the
mdemmtees.

8. Miarketing Requiremenws. Project Wide Developer shall follow any applicable marketing
requircments and procedures of the Guidelines.

9. Breach/Default. If Project Wide Developer is i maltenal breach of the terms set forth in
this Agreement and Project Wide Developer does not take action Lo correct such violation within
60 days of wrilten notice of such failure from the City {or 180 days in the event such viglation
cannot be cured within 60 days and Project Wide Developer 15 diligently pursuing such cure}, the
City shall be entitled to all of its rights and remedics set forth herein and st law and i equity.
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19).  Covenanis to Run With the Land. Project Wide Developer agrees that all of its obligations
hereunder shall constitute covenarits, which shall run with the land aud shall be bindimg upon the
Property and upon every person having any interest therein at any tiine and from fime to time
during the worm of this Agreement. Further, Project Wide Developer agrees that, if a court of
competent jurisdiction detenmimes that the obligations set forth herein do not qualify as covenants
running with the land, they shall be enforced as equitable servitudes,

11.  Succcssors and Assigns. This Agresment shall inure to the benefit of, and be binding upon,
the partics hereto, and their respective heirs, successors and assigns. Project Wide Developer shall
not sell, transfer or otherwise dispose of the Property or any legal parcel or condominium
comprising a portion thereof, uriless: (1) the proposed transferge enters into a Declaration as
deseribed in Scetion 5 hereof or (13} the proposed transferee shall have cxecuied and delivered to
the City an express wniten sssummiption of all of Project Wide Developer’s obligations under this
Agreement as they refate to such acquired real property, on a form substantially similar to the
attached Exhibit *E” Upon any sale of any portion of the Property permitted by the preceding
senlence, wilth respect solely to the transferred property, Project Wide Developer and any Property
notso conveyed will be released from further obhigations relating fo such transferred property (and
under any Declaration or other documentation related hereto). The foregoing restrictions on sale
ard transfer shall not apply to the granting of easements, rights-of-way, and similar conveyances
in. connection with the development of the Project which are not in the nature of a salc of onc or
more legal parecls or condominiums. Upon assignment and assumption by 4 successor entity, as
approved by the City, Project Wide Developer shall be refeased from ali further responsibility
under the terms of this Agreement as to the subject parcel(s) and/or condominium(s) so conveyed.
The successors, heirs and assigns of the Projcct Wide Developer shall enter Into and cxecute such
other and further documents as the City shall reasonebly require, as from time to time, may be
needed to effectuate the affordable housing requirements of the Guidelines or as otherwise required
or allowed by law.

12. Standing. Equitablc Remedies: Cumulative Remedies. Project Wide Devcloper expressly
agmees and declares that the City andfor iis successors shall be lhe proper parfies and shall have
standing to initlate and pursue any and all actions or proceedings, at law or in equity, to enforce
the provisions hereof and/or to rocover damages for any default hereunder, notwithstanding the
fact that such damages or the detrivvent arising from such a default may bave actually been suffercd
by some other person or by the public at large. Nothing 1n this subparagraph, and no recovery 1o
the Ciiy, shall restrict or limit the rights or remedies of persons or entities oiher than the City,
against Project Wide Developer in conmection with the same or related acts by Project Wide
Developer, Neither Project Wide Developer, nor any tenant or occupant of the Property, shall have
any claim or right of action against the City bascd on any allcged failure of the Cify to perform or
entorce the terms of this Agreement, except that Project Wide Developer may reasonahly rely
upon City's tepant cligibility determination, and provided further that Project Wide Developer may
pursue a claim of specific performance against the City 1n the event the City improperly withholds
a release of a Development Parcel from this Agreement after a Declaration has been recorded
against sich Development Parcel aceording to the terms of this Agreement.

13.  Certificate of Compliance. The City shall provide Project Wide Developer upon request
with recordable evidence that a particular parcel(s) of real property or condominiur(s) within the
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Project has satisfied all applicable requirements under this Agreement. or has been developed in a
manner which makes this A.greement inapplicable thereto, and which instroment shall have the
eflect of making this Agresryent no longer a hien or encumbrance vpon title to such parcel(s) or
condominfum(s).

14.  Term. This Agrcemcnt and the covenants and restrictions contained herein shall, subject
to the provisions above relating to release hereof, remain in effect as a lien and charge agpinst each
legal parcel or condominizan within the Property wmtil the date of recordation of the final
Declaration for the final Subsequent Development Parcel tor the Property, at which time this
Agreernent shall be terminated.

15.  Severability. In the event that any provision or covenant of this Agreement is held by a

court of competent jurisdiction io be mvalid or uneniorceable, then it shall be severed from the
remaining portions of this A preement which shall remain in full force and effect.

16.  Relcase of Non-Residential Parccls. This Agreement is catered into to provide for the
development of Aflordable Housing Units on the six (6} Development Parcels coniaining
Affordable Housing Units. These portions of the Project not containing the Development Parcels
shall be released from this A greernent upon the earfier of {i) the recording of a parcel or final map
for said portions of the Project not containing the six (6) Development Parcels, which map
substantially conforms to the Willow Village Master Plan or {1i} the issuance of a demolition or
building permit for the development of any portion of the Project not containing the six (6)
Development Parcels. Such velease shall be in the form attached as Exhibit “C” hereto.

17. Gencral Provisions.

{a) integration. "Ahe undersigned, and each of them, acknowledge and reprssent that
no promise or inducement not expressed in this Agreement has been made in connection with this
Agreement. This Agreement contains the entire agreement and understanding between the parties
gs to its subject matter.

(b} Waiver and Amendment. No provision of this Agreement, or breach of any
provision, can be waived except in writing, Waiver of any provision or breach shall not be deemed
to be a waiver of any other provision, or of any subscquent breach of the same or other provision.
Except as otherwise provided herein, this Agreement may be amended, modificd or rescinded only
in writing signed by Project 'Wide Developer and the City.

() Time of Tssenice. Time is expressly declared to be of the essence in this Agreement,
and of every provision in which thme is an element.

{d}  Captions. Paragraph trtles and captions contained in this Agreement arc inserted as
a matter of convenicnee and for reference, and are not g substantive part of this Agreement.

{e}  Further Assurances. The parties each agree to sign any addifional documents, .
which are reasonably necessary to carry cut this Agreement or to accomplish its intent,
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(H Beneiit and Burden. This Agreement shall be binding upon and mure to the benefit
of the parties and their respective heirs, representatives, snccessors and assigns. This Agreement
is not intended o benefit any person other than the partics hereto.

(2} Governing Law. This Agreement has been enlered info in the State of Califomia,
and shall be interpreted and enforced under Calilorma Taw.

(h)  Aftormeys” Fees. The prevailing party in any action, including, but not limited to,
arbitration, & petition for wrl of mandate, andfor an action for declaratory relief, brought to
enforce, miterprei or reform the provisions of this Agreement shall be entitled fo reasonable
attorneys’ fees and costs (including, bat not Himited to, experts” fees and costs and trustees’ fees,
and including “costs™ regardless of whether recoverable as such under any statute) incurred in such
action.

(i) Signatures. This Agreement may be executed in any number of counterparts and,
as so execuled, the counterparts shall constitute one and the same Agreement. All individuals
sigming this Ayreemeni for a party which 18 a corporation, lirmted hability company, parmersiup
ot other legal entity, or signing under a power of attorney, or as a trustee, guardian, conservator,
or in any other legal capacity, covenant fo the City that they have the necessary capacity and
authority to act for, sign and bind the respective entity or principal on whose behalf they are
signing.

) Intentionallv Omitted.

{k)  Nohces. All notices given pursuanl lo this Agreement or law shall be written.
Notices shall be delivered with all delivery or postal charges prepaid. Notices may be given
nersonally; by electronic mail; by United States first-class mail; by United States certified or
registered mail; or by oiher recognized overnight service. Notices shall be deemed received on
the date of personal delivery transmigsion; or the date shown on a signed return receipt or
acknowledgment of delivery; or, if dehvery 1s refused or notice is senl by regular mail, seventy-
two (72) hours after deposit thereof with the U.S. Postal Service. Until a party gives notice of a
change, notices shall be sent to:

I to the City: City of Menlo Park
701 Laurel Street
Menlo Park, CA 94025
Attention: City Clerk
E-mail;

If to Project Wide Developer: Peninsula Innoveaiion Partners, LLC
| Hacker Way
Menlo Park, CA 94025
Atm: Facilities, Real Estate Development
Atm: Real Estate Counsel
E-mail:
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With a copy io: Cox, Castle & Nicholson LLP
50 Californiz Street, Suite 3200
San Francisco, CA 94111
Attn: Ofer Elitzur, Esq.
E-mail: celitzuri@icoxcastle.com

N Mortgagees Protection. No violanon or breach of the covenants, conditions,
restrictions, provisions or imitations comtained in this Agreerment shall defeat or render invalid or
in any way impair the licn or charge of any permitted deed of trast recorded on the Property
provided, however, that any subsequent owner of the Property shall be bound by the covenants,
condifions, restrictions, lirnitations and provisions of this Agreement, whether such owner’s title
was acquired by foreclosure, deed in lieu of foreclosuze, trustee’s sale or otherwise,

(m)  Actions of Parfies fo be Reasonahle. Each party to this Agreement agrees that it
shall act reasonably in granting or withholding any consent or approval required by this Agreernent
and/or any other logal document executed in connection with this Agreement or in connection with
the development of the Project.

{1 Lstoppel Certificate. Upon the request of the Project Wide Developer, the City
shall, through the City Manager, provide Project Wide Developer and any potential lender or
purchaser, wilh an estoppel ceriificate by which the Citv confirms that neither Project Wide
Developer nor the City is in default hereof {or setting forth such defaults) and confirming such
other facmal matters as Project Wide Developer or such potential lender or purchaser may
reasonably request and the eddressees of such estoppel cerlificales shall be entitled to rely upon
the information contained therein.

[This Spacc Intentionally Left Blank]
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IN WITNESS WHEREOF, the Project Wide Developer has caused this Agreement to be
executed as of the date first written above.

PROJECT WIDE DEVELOPER:
PENINSULA INNOVATION PARTNERS, LLC, a Delaware limited liability company

By: %[’VW—

Name: _[led TeNONES
Its: v".r" e  TESNTE

[Signatures continue on next page]
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ACKNOWLEDGMENT

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the

truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA )
COUNTY OF SAN MATEO )

O 2023 before ﬂ_ — L ey Notary
Public, personall{s appeared £ £ AL who proved to

me on the basis of satisfactory evidence to be the pm‘son{s) whose name(s) is/are subscribed to
the within instrument and ackmowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

[ certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

1_\ LR B ‘
WITNESS my hand and official seal, A gﬁ‘::agzﬁﬁ A 6;9 ’

\
~ £y Pha -
*u"“ / ‘Ip
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CITY:
CITY OF MENLO PARK, a California municipal corporation

By: .
N s Juifra Mo L{/
Tﬁ(:ity Manager g 4 J

ATTEST:

NS~

City Clerk—
Date: 3'/}"/2'0;13
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ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of California

County of San Mateo )
on March 16, 2023 before me, Sarah Sandoval, Notary Public
(insert name and title of the officer)
personally appeared _Justin Murphy ;

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

SARAH ELITABETH SANDOYAL
Motary Public - Cafifornia
San Matso County :
Commission # 2373831
My Comm. Expires Sep 4, 2025

WITNESS my hand and official seal.

Signatu re(—‘p_ﬁ_/ Seal
g — (Seal)
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Exhibit “A™

Property Description
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EXHIBIT A
LEGAL DESCRIPTION

WILLOW VILLAGE SITE
MENLO PARK, CALIFORNIA

The land referred to ts situated in the City of Menlo Park, County of San Mateo, State of California and

is described as follows:

BEGINNING ut the southwesterly comer of Parcel 8; as shown on that certain map entitled “Menlo
Industrial Center, City of Menlo Park, San Mateo County, Califormia™ filed in the office of the County
Recorder of San Matco County, State of California, on October 1, 1979, in Volume 9% of Maps at Pages
®1-83, thence,

North 22°05'00" East, 120.17 feet; thence,
North 24°45'44" East, 143.14 feel; thence,

Along a tangent ourve to the left, having a radius of 1,336.52 feet, length of 74.34 feet, and a delta angle
of 02°46'19"; thence,

North 22°0500" East, §64.41 fcer thence,

Along a tangent curve to the left, having a radias ol 1,032.50 feel, length of 35.72 feet, and a delia angle
of 03°05'31"; theace,

Nc;rth 25°35'47" Last, 2.12 fee; thence,
Norh 19°19'09" East, 144.9%8 feet; thencee,
ﬂoﬂh 227°05'00" East, 71.06 [eel; thence,
North 84°50'41" Eagt, 1,324.4 1 {eel; thence,

Along a tangent curve to the Teft, having & radius of 1,1509.17 feet, length of 251.79 feet, and a delta
angle of 01°15'13", thence, '

FREYER & LAURETA, ING. Page 1 of 2




INB27 14880

Souath 16708217 West, 1,612.25 feet; thenee,
South 88°08'534" West, 1,612.25 feet; thenee,
North 79731'49" West, 605.90 feet to the POINT OF BEGINNING,

Containing 2,577,434.20 square feet (59.17 acres}, more or Jess.

September 30, 2022

FREYER & LAURETA, INC. Page 2 of 2
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Exhibit “B-17

FPro Forma Affordable Regulatory Agreement and
Declaration of Restrictive Covenants
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This document 13 recorded for the benefit of the City of Menlo I'ark and is entitled to be recorded
free of charge in accordance wwith Sections 6103 and 27383 of the Govornment Code.

RECORDING REQUESTE D BY
AND WHEN RECORDED MAIL TO:

City of Menlo Park
Atin: City Clerk

701 Lanrel Sireel
Menlo Park, CA 94025

BELOW MARKET RATE HOUSING AGREEMENT
. AND DECI_ARATION OF RESTRICTIVE COVENANTS
" (Willow Village Masterplan 1350 Willow Road)

THIS BELOW MARKET RATE HOUSING AGREEMENT AND DECLARATION
OF RESTRICTIVE COVEINANTS (“Agreement™) is entered into as of , 2022,
by and betwcen the City of Menle Park, a California municipal corporation (“City”), and
, & (“Owner”). City and Owncr may be referred to

individually us a “Party” or collectively as the “Parties™ 1n this Agreement.

RECITALS

A. Owner s the owner of that certain real property located at )
(APN l, in the City of Mcnlo Park, California ("Property”), as more particularly
described in Exhibit A attached hereto and incorporated herein by this reference.

B. [Peninsula nnovation Partners, LEC] (“Project Wide Developer’™) applied to
demolish an existing olfice. Fesearch and development and industrial site {the “Main Willow
Village Project Site™) and to comprehensively redsvelop the project wide site with up to 1.6
million squarc feet of office space (inclusive of mecting and collaboration space and accessery
uses), up to 200,000 square feet of retail uses, a 193 room hotel (approximately 172,000 square
feet in size), and up 10 1,730 xesidenttal dwelling units, as well as publicly accessible open space
and landscaping as part of a master planned mixed-use project (the “Willow Village Projcet™),
fwhich is subject to that cerfam Project Wide Affordable Housing Apreement (“Project Wide
Affordable Housing Agreeznent™) between Project Wide Developer and City, dated as of
[ 1, 2022, The Property is pat of Phase | ] as described m the Project Wide
Affordable Housing Agresment.}

C. {The Project Wide Developer has transferred the Property to the Owner, and the
City has released the Propertss from the Project Wide Affordablc Housing Agreciment pursuant to
the torms of the Project Wide Affordable Housing Agreement, m conjunction with the recording
of this Agreement. |

FEEI T 38003062
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D. The Willow Village Project re-subdivided the Man Willow Village Project Site
inlo __ new legal parcels shown on the proposed Vesting Tentative Map in Exhibit  of the
DA, Amongst thiose new parcels i parcel . which is approved for residential building [ __ ]
with a new multifamily residentizl project wiih | ] rental umits, as well as associated open
space, clreulation, parking and infrasiracture improvements. (“Projeci™}, of which | |
(  }rental umits “BMR Units™) shall be affordable to below market rate households as follows:

(Y} low income units (“Low Income Units™) and | () modcrate incomc
mits (“Moderate Income Units™). The allocation of BMR Units across the vnit-sizes in the
Project a3 more pariicularly described on Exhibit B, attached hereto and incorporated herein hy
this reference.

E. On , 2022, after a duly noticed public hearing, and on the
recommendation of the Housing Comrmssmn, the Plannin Commission, and the City Council
certified the environmental impact report and granted General Plan Circulation Element and
Zoning Map amendments, rezoning, conditional development permit, development agreement,
vesting tenantive map, and below market rate (BMR) housing agreement for the Project (“Project
Approvals™). The Project Approvals require the Project Wide Developer to provide BMR Units
in accordance the Project Wide Affordable Housing Apreement, Tn accordance with the Menlo
Park Mumicipal Code Chapter 16.96, the Below Market Rate Housing Program {(“BMR
Ordinance™), and the Below Market Rate Iousing Program Guidelings (“Guidelines™), Owner is
required to execute and record an approved BMR Housing Agreement as a condition precedent to
the 1ssuance of a building permit for the Project. This Agreement s intended to satisfy that
requirement,

E. A requived by the Project Wide Affordable Housing Agrecmenit, and pursuant to
this Agreement, Owner has agreed Lo observe all the terms and conditions set forth below for
purposes of development and operation of the BMR Units. This Agreement will ensure ihe
Projeci’s confinuing atfordability.

NOW, THEREFORE, the Parties hereto agree as follows. The recitals are incorporated
into this Agreement by this reference.

1. CONSTRUCTION OF THE IMPROVEMENTS.

1.1 Construction of the Project. Ovwner agrees to construct the Project in accordance
with the Menlo Park Municipal Code and all oiher applicable state and local building codes,
development standards, ordinances and zoning ordinances.

1.2 City and Other Governmental Permits. Before commencement of the Project,
Owner shall secure or cause its contractor to secure any and all perrmits which may be required by
the City or uny other governmental agency affected by such construction, including without
{imitafion building permits, Owner shall pay all necessary [ees and iimely submit to the City fina]
drawings with fiinal correciions to obtawn such permits; City staff will, without incurring hability
or expense therefore, process applications n the ordinary course of business for the 18suance of
building permits and certificates of eccupancy for construction that meets the requirements of the
Menlo Park Municipal Code, and all other applicable laws and regulations.

2
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1.3 Compliance with Laws. Owner shall carry out the design. construction and
opcration of the Project in conformity with all applicable laws, including all applicable state labor
standards, City zoning and development standards, building, plumbing, mechanical and electrical
codes, and all other provisions of the Menlo Park Municipal Code, and all applicable disabled and
handicapped access requirgments, including without limitation the Amcricans With Disabilities
Act, 42 US.C_ Section 12101, ef seg., Government Code Section 4450, ef seq., Government Code
Section 11135, ef seq., and the Unrub Ciwil Rights Act, Civil Code Section 51, ef seq.

2. OPERATION OF THE BMR UNITS

2.1  Affordability Period. This Agreement shall remain in cffect and the Property shall
be subject to the requirements of tius Agreement from the date that the City 1ssues a final certificate
occupancy for the Project (the “Effective Date™) uniil the 55th anniversary of such Effective Date.
The duration of this requirement shall be known as the “Affordabilify Period.”

2.2 Maintenance. Owner shall comply with every conditton of the Project Approvals
applicable to the Project and shali, at all times, maintain the Project and the Property in good repair
and working order, reasonable wear and tear excepted, and in a safe and sanitary condition, and
from time to time shall make ail necessary and proper repairs, renewals, and replacements to keep
{he Projeci and the Property in a good, clean, safe, and sanitary condition.

23  Monitoring and Recordkeeping. Throughout the Affordability Period, Owner
shall comply with all applicable recordkeeping and monitoring requirements set forth in the
Guidelines. City shall have the right to inspeet the books and records of Owner and its rental agent
or bookkeeper upon reasonable notice during normal business hours. Representatives of the City
shall be entitled o enter the Property, upon at least 48-hour prior writlen nolice, which can be
provided via email, to monitor compliance with this Agreement, to inspect the records of the
Project with respect to the BMR Units, and to conduct, or cause to be conduncted, an independent
audit or inspection of such records, Owner agrees to cooperate with the City in malang the Property
available for such inspection or audit. Owner agrees to mamtain records in businesslike manuer,
and to marntain such records for Affordability Penod.

2.4  Non-Discrimination Covenants. Owner covenants by and lor ilsell] ils successors
and assigns, and all persons claiming under or through them that there shall be no discrimination
against or scgregation. of any person or group of persons on account of race, color, religron, scx,
marital status, familial status, disabibity, national origin, or ancestry in the sale, lease, sublease,
lransfer, use, cocupancy, tenure, or enjoyment of the Property, nor establish or permit any such
practice or praciices of discdmination or segregation with reference to the selection, location,
number, use or occupancy of tenants, lessees, subtenants, sublessees, or vendees in the Property.
Owner shall include such provision in all deeds, leases, contracts and other instruments cxecuted
by Ownecr, and shall enforee the same diligently and in good faith.

a. In deeds, the following language shall appear:.

(1}  Grantee herein covenants by and for itself, its swccessors and
assigns, and all persons claiming imder or through it, that there shall be no

3
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diserimination against or segregation of a person or of a group of persons
on account of any basis listed in subdivision (a) or {d) of Section 12955 of
the Government Code, as those bases are defined in Sections 12926,
12926.1, subdivision {m} and paragraph (1) of subdivision {p) of Section
12955, and Section 12955.2 of the Goverhment Code, in the sale, lease,
sublease, fransfer, use, occupancy, tenure or enjoyment of the property
herein conveyed nor shall the graotee or any person claiming under or
through the grantee establish or permil any such practice or praciices of
discrimination or segregation with reference to the selection, location,
aumber, use of occupancy of temants, lessees, subtenants, sublessees or
vendecs in the property heretn conveyed, The foregoing covenant shall run
with the land.

(2}  Notwithstanding paragraph (1), with respect to familial statns,
paragraph (1) shall not be construed to apply to housing for older persons,
as defined 1n Section 129559 of the Govermment Code.  With respect to
familial status, nothing in paragraph (1) shall be construed to affect Sections
51.2, 51.3, 51.4, 51.10, 51.11 and 799.5 of the Civil Code, relating to
housing for senior citizens. Subdivision (d) of Section 51 and Section 1360
of'the Civil Code and subdivisions (n}, (o), and {p} of Section 12955 of the
Government Code shall apply to paragraph (1.

b. In leases, the followmg language shall appear:

{1} The lessee herein covenants by and for the lessee and lessee’s heirs,
personal represcntatives and assigns, and all persons claiming under the
lessge or through the lessee, thar this lease is made subject to the condition
that there shall be no discrimination against or segregation of any person or
of a group of persons on account of race, color, creed, religion, sex, sexual
orientation, marital status, national origin, ancestry or disability in the
leasing, subleasing, transfcrring, use, occupancy, tenurc or cnjoyment of the
property herein leased nor shall the lessee or any person claiming under or
through the lessee establish or permit any such praclice or practices ol
discnmination of segregation with relerence to the selection, location,
number, use or occupancy of tenants, lessees, sublessees, subtenants, or
vendees in the property hcrein leased.

2)  Notwithstanding paragraph (1), with respect to familial status,
paragraph {1) shall not be construed to apply to housing for older persons,
ay delined in Seclion 129559 of the Government Code. With respect to
familial status, nothing in paragraph (1) shall be consfrued to affect Sections
31.2, 51.3, 514, 5110, 311 and 799.5 of the Cint Code, relating io
housing for senior citizens. Subdivision (d) of Section 51 and Section 1360
of the Civil Code and subdivisions (n), (o), and (p) of Section 12955 of the
Govermment Code shall apply to paragraph (1).
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c. In contracts pertaining to management of the Project, the following language, or
substanrially similar language prohibiting discrimination and segregation shall appear:

(1)  There shall be no diserimination aguinst or segrogation of any
petrson or group of persons on account of any basis listed 1n subdivision (g)
or (d) of Section 12955 of the Government Code, as those bases are defined
in Scctions 12926, 12926.1, subdivision {m) and paragraph (I) of
subdivision (p} of Section 12955, and Section 129552 of the Government
Code, in the sale, lease, sublease, transfer, use, occupancy, tenure or
enjovment of the property nor shall the transferee or any person claiming
under or through the transferee establish or permit any such practice or
practices of discriminalion or segregation with reference to selection,
location, number, use or oceupancy of tenants, lessee, subtenants,
sublessees or vendees of the land.

{2y  DMotwithstanding paragraph (1), with respect to familial status,
parsgraph (1) shall noi be construed to apply 1o housing for older persons,
as defined in Section 12955.9 of the Government Code, With respect to
familial status, nothing in paragraph (1) shall be construed to affect Sections
51.2, 51.3, 514, 51.10, 51.11 and 799.5 of the Civil Code, relating to
housing for sentor citizens. Subdivision {d) of Section 51 and Section 1360
of the Civil Code and subdivisions (n), (0), and {p) of Section 12953 of the
Govemnment Code shall apply to paragraph (1)

2.5  Sobordination. This Agreement shall be rccorded in the Official Records of the
County of San Mateo and shall run with the land. The City agrees that the City will not withhold
consent to reasonable requests for subordination of this Agreement for the benefit of lenders
providing nancing [or the Project, provided thal the mstruments effecting such subordination
include reasonable proiections to the City i the event of default, including without limitation,
extended notice and cure rights,

3 OPERATION OF THE BMR UNITS

3.1 BMR Uniis, Owzer agrees to make gvailable, resiricl occupancy to, and lease not
less than | 1 { } BMR Units, inclusive of [ 1 () Low Tncome Units and
! 1( ) Moderate Income Units, to Qualli'}?mg [Tousehclds, as hereinafter defined,
at an affordable rent, pursuant to the terms set forth below. The BME Units shall be of a quality
comparable o all of the other rental units in the Project. The BMR Units shall be initially
distmbuted as sei forth in Exhibit €. atlached hercto and incorporated herein by this reference.
‘I'hereafter, the Iocation of the individual BMR Units may float to account for the next available
unit requirement set forth below and as otherwise necessary for the professional maintenance and
operation of the Project provided that the distribution of BMR Umits are equitably disbursed
throughout the Project and the City’s City Manager or Deputy Director of Community
Development (“Deputy Director”) shall be noiified of any change or relocation of BMR Units by
OwWncT.
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3.2 Qualifying Households. For purposes of this Agreement, “Qualitying
Households” shall mean those households with incomes as follows:

a. “Low Income Unit”: means units restricted to househaolds with incomes off
not more than eighty percent (80%) of AMIL “AMI™ means the median
income for San Matco County, California, adjusted for Actual Household
Size, as published from time to time by the State of California Department
of Housing and Community Development in Section 6932 of Title 25 of the
California Code of Regulations or successor provision. Qualifying
Households shall continue to qualify unless at the time of recernfication,
the household’s income exceeds the Fow Income eligibility requiremenis,
then the tenant shall no longer be qualifisd. Upon Owner’s determination
that any such houseliold is no longer qualified, the vt shall no longer be
deemed a Low Income Unit, and the Owner shall cither (1) make the next
available unit, which is comparable in terms of size, features and number of’
bedrooms, a Low Income Unit, or take other actions as may be necessary Lo
casure that the total required number of Low Income Units are rented to
Qualifying [louseholds, or (2) 1f the tenant’s income does not cxceed onc
hundred twenty (120%) of the maximum income that wounld qualify the
Tenant a5 a Moderate Income Household, the tenant shall be allowed Lo
remain in the unit at 2 Moderate Income rent. If the tenanl originaily
qualificd as a Low Incomc Househeld, then the tenant’s remt will be
nereased to a Vioderate lncome rent upon the later of sixty {60) days’ notice
of the renewal of the tenant’s lease, and the Owner shall rent the next
available unit to a Low Income Household. Owner shall notify the City
anmually it Owner subastitutes a different unit for one of the designated Low
Income Units pursuan( to this paragraph.

b. “Moderate Income Unit™: means units resfricted to houscholds with
meames of not more than one hundred and fwenty percent {120%) of AMTL
“AMI" means the median wcome for San Mateo County, California,
adjusted for Actual Household Size, as published from time to time by the
Stare of California Department of Housing and Community Development
in Section 6932 of Title 25 of the California Code of Regulations or
successor provision. Qualifying Houscholds shall continue to gualifly unless
at the ttme of recertification, the household's inecome exceeds the Moderate
Income eligibility requirements, then the tenant shall no longer be qualified. -
Upon Owner’s dctermination that any such houschold is no longer
quatified, the unit shall ne longer be deemed a Moderate Income Unit and
the Owner shall either (1) make the next available Moderate Income Unii,
which 18 comparable in tenns of size, features and number of bedrooms, a
Moderatle lncome Unil, or take other aclions as may be necessary to ensure
that the total required number of Moderate Tncome Units  are rented to
Qualifying Households, or (2) If the tenant’s income doss not exceed one
hundred twenty (120%) of the maximumn income that would qualify the
Tcnant as a Moderate Income Household, the tenant shall be allowed to

6
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remain in the unit at a Moderate Income rent. If the tenant originally
qualified as a Moderate Income Household, then the Tenant shall be notified
they arc no longer cligible for the BMRE unil and tenant’s renmt will be
increased to a markef rate rent upon the later of sixty (60) days’ nofice or
the renewal of the tenani’s lease, and the Owner shall rent the next available
unit to a Moderate Income Houschold. Owner shall notify the City annually
if Owner substitutes a different unit for one of the designated Moderate
Income Units pursuant (¢ this paragraph.

33 Income Verification and Annnoal Report. On or before July 1 of each vear,
coinmencizg with the calendar year that the first residential unit in the Project 15 rented to a tenant,
and annually thereafter, Owner shall obtaim from cach household oceupying 8 BMR Unit and
submit to the City an income computation and cerfification form, completed by a tenant of such
unit, which shall certify that the incomie of each Qualifying ITouschold is truthfully set forth in the
income certification form, in the form proposed by the Owner and approved by the Deputy Director
(*Annual Report™). Owner shall make a good faith effort to venfy that each household leasing a
BMR Unit meets the income and eligibility restrictions for the BMR Unit by taking the following
steps as a prart of the verification process: (a} obtain a mimimum of the three {3) most current pay
stubs for all adults age cightcen (18) or older; (b) obtain an income tax retum for the most recent
tax year; (<) conduct a credit agency or similar search; (d} obtain the threc (3) most current savings
and checking account bank slaiemenis; {e) obtain an income verification form rom Lhe applicant’s
current epaptoyer; (f) obtain an income verification form from the Secial Secunty Adiministration
and/er the California Department of Social Services if the applicant receives assistance from either
of such ageneics; or {g) if the applicant 1s unemployed and has no such tax return, obtain another
form of independent veritication. Copies of tenant income cerlifications shall be available 10 the
City upon request. The Anmual Report shall, at a minimum, include the following information for
each BMR_ Unit: unit number, munber of bedrooms, current rent and other charges, dates of any
vacancies during the reporting period, number of people residing in the unit, total household Gross
Income, amsl leasc commencement and terminution dates. The Report shall also provide a statement
of the owmrer's management policies, comrmunicalions wiith the tenants and mainlenance of the
BMR Unit, including a statement of pianned repairs to be made and the dates for the repairs.

3.4 Affordable Rent. The maximun Monthly Rent, defined below, chargeable for the
BMR Units and paid shall be as follows:

a. “Low Income Household": shall be 1/12th of 30 percent of §0 percent of
the AMI. The Monthly Kent for a Low Income Unit rented to a Low Income
Household and paid by the household shall be based on an asswined average
occupancy per unit of one person per studio unit, 1.5 persous for a one-
bedroom unit, 3 persens for a two-bedroom unit and 4.5 persons for a three-
bedroom unit, unless otherwise approved by the Depury Director for an
unusually largs unit with a maximum of 1w persons per bedroom, plus one,

b. “Maoderate Income Household™: shall be 1/12th of 30 percent of 120
percent of the AMI The Monthly Rent for a Moderate Income Unit rented
to a Moderate Income Household and pad by the household shall be based

7
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on an assunied average occupancy per unit of one person per studio unit,
1.5 persons for a one- bedroom unit, 3 persons for a two-bedroom ynit and
4.5 persons for a three- bedroom unit, unless otherwise approved by the
Deputy Dircctor for an unusually large unit with a8 maximum of two persons
per bedroom, plus cne,

For purposes of this Agreement, “™Monthly Rent” means the total of monthly payments actually
made by the houschold for (a) use and occupancy of each BMR Unit and land and facilines
associated therewith, (b) any separately charged fees or service charges assessed by Owner which
are required of all tenants, other than security deposits, (c) a reasonable allowance for an adequate
level of serviee of wlilities not included n (a) or (b) above, and which are not paid directly by
Owner, including garbage collection, sewer, waler, electricity, gas and other heating, cooking and
refrigeration fuels, but not including telephone or internet service, which reasonable allowance for
utilities 15 set forth in the Couaty of San Mateo's LIility Allowance Schedule for detached homes,
apariments, condomiciums and dupslexes, and (d) possessory interest, taxes or other fees or charges
assessed for use of the land and fawilities associated therewith by a public or private entily other
than Owner, Pursuant to the Guidelines, in no case shall the Monthiy Rent for a BMR Unit exceed
75 pereent of comparable market rate rents.

3.5  Agreement to Limuitation on Renis. As described 1n Recital C above, Owner 18
developing at the bonus [evel of development, which i3 a forin of assistance authorized by Chapter
4.3 {commencing with Section 65915) of Thvision L of Title 7 of the Goverament Cods. Sections
1954.52(b) and 1934,53(a)}2) of the Costa-Tlawkins Act provide that, where a developer has
reccived such assistunce, certain provisions of the Costa-Hawkms Act do nol apply if a developer
has so agreed by contract. Owner hereby agrees to lumit Monthly Reni as prowvided in this
Agreement in consideration of (Owmer’s receipt of the assistance and further agrees that any
limitations on Monthly Rents inxproscd on the BMR Units are in conformance with the Costa-
Hawkins Act. Owner further warrants and covenants that the werms of this Agreement are fully
caforceable,

3.6  Lecase Requirements. No later than 180 days prior to the initial lease up of the
BMR Units, Owner shall submit a standard lease form to the City for approval by the Deputy
Director or his'her designee. The City shall reasonably approve such lease form upon finding that
such lease form is consistent with this Agreement and containg all of the provisions required
pursuant to the Guidelings. The City's failure to respond to Owner's request for approval of the
standard lease form within thirty {30) business days of City's receipt of such lease, shall be deemed
City's approval of such lease form. Onwner shall enter into a written lease, in the form approved by
the City, with each new tenant of a BMR Unit prior to a teniant or tenant houschold’s occupaney
of 2 BMR Unit. Each lease shail be for an initial term of not less than one vear which may be
renewed pursuant to applicable lo<cal and State laws, and shall not contain any of the provisions
which are prohibited pursuant to the Guidelines, local, state and Federa! laws.

3.7  Selection of Tenamts. Each BMR Unit shall be leased to tenant(s) selected by
Owner who meet all of the requirements provided herein, and, to the extent permitted by law, with
pricority given to those eligible households who either live or work in the Cigy of Menlo Park, or
meat at lzast one of the other preferances identified in the Guidelines, The City’s BMR
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Administrator, on behalf of the City will provide o Owner the names of persons who have
exprossed inferest in renting BMR Units for ihe purposes of adding such intercsted persons to
Owmner's waiting list, to be processed in accordance with Owner’s customary policies. Owner shail
not refuse to lease to a holder of a certificate or a rental voucher under the Section 8 program or
other tenant-based assistance program, who 15 otherwise qualified to be a tenant in aceordance
with the approved tenant selection criteria.

4, DEFAULT AND REMEDIES

4.1  Events of Default. The following shall constitute an “Event of Default” by Owner
under this Agrecment: there shall be a matenial breach of any condition, covenant, warranty,
promise or representation coptained in this Agreement and such breach shall continue for 4 period
of thirty (30} days after written notice thereof to the Cwner without the Qwner curing such breach,
or if such breach cannot reasonably be cured within such 3¢ day peried, commenging the cure of
such breach within such 30 day period and thercafter diligently proceeding to cure such breach;
pravided, however, that if a different period or notice requirement is specified for any particular
breach under any other paragraph of Section 4 of this Agreement, the specific provision shall
control.

42  Remedies. The oceurrence of any Event of Defanlt under Section 4.1 shall give the
City the right to proceed with an getion In equity to require the Owner to specifically perform its
obligations and covenants under this Agreement or to enjoin acts or things which may be unlawfid
o in violaiion of the provisions of this Agreement, and the nght to terminate this Agreement.

4.3  Oblipations Personal to Owner. The liabibity of Owner under this Agreerment to
any person or entity 18 lmated to Owner’s interest in the Project, and the City and any other such
persons and eniities shall look exclusively (hereto for the satisfaclion of obligalions arising out of
this Agreement or any other agreement securing the obligations of Owner under this Agreement.
From and after the date of this Agreement, no deficiency or other personal judgment, nor any order
or decrez of specific performance {other than pertaining to this Agreement, any agreement
pertaning lo any Project or any other agreement sccunng Owner's obligatons unader ihis
Agreement), shall be rendered against Owner, the assets of Owner (other than Owner’s interest in
the Project), its partniets, members, successors, transferees or assigns and each of their respective
officers, directors, employees, partners, agents, heirs and personal representatives, as the case may
be, in any action or proceeding ansing out of this Agreement or any agreement securing the
abligations of Owner under this Agrcement, or any judgment, order or decrec rendered pursnant
to any such action or proceeding. No subsequent Owner of the Project shall be liable or obligated
tor the breach or default of any abligations of Owner under this Agreement on the part of any prior
Owner. Such obligations are personal to the person who was the Owner at the time the default or
breach was alleged to have ocowrred and such person shall remain liable for any and all damages
occasioned thereby sven after such person ceases to be the Owner. Each Owner shall comply with
and be fully liable for all obligations the Owner hereunder during its period of ownership of the
Project.

4.4  Foree Mujenre. Subjcct to the party’s compliance with the notice requirements as
sct forth below, performance by cither puarfy hereunder shall not be deemed to be in default, and

9
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all perforrnance and other dates specified in this Agreement shall be extended, where delays or
defaully are due to causes beyond the control and withoul the fault of the pary claiming an
extension of ime to perform, which may include, without limitation, the {ollowing: war,
msurrection, strikes, lockouts, riots, floods, carthquakes, fires, assaults, acts of God, acts of the
public cnemy, epidemics, quarantine restrictions, freight embargoes, lack of trapsportation,
governmiental resiriclions or prionty, litigation, unusnally severe weather, mability to secure
necessary lzhor, materials or tools, acts or omissions of the other parly, or acts or failures to act of
any public or governmenta] entity (except that the City’s acts or failure to act shall not excuse
performance of the City hereunder). An extension of the time for any such causc shall be tor the
period of the enforced delay and shall commence fo run from the time of the commencement of
the cause, if notice by the party claiming such extension is sent to the other party within 30 days
of the commencement of the cause.

4.5  Attorneys’ Fees, In addition 10 any other remedies provided hereunder or available
pursuant to law, if either party brings an action or proceeding to enforce, protect or establish any
right or remedy hereunder, the prevailing party shall be entitled to recover from the other party its
costs of suit and rcasonabic attorncys’ fecs. This Scction shall be interpreted in accordance with
California Civil Code Section 1717 and judicial decisions interpreting that statute.

4.6 Remedies Cumulative. No right, pewer, or remedy given by the terms of this
Apreement is intended to be exclusive of any other right, power, or remedy; and each and every
such right, power, or remedy shall be cunulative and m addition to every other right, pnwer or
remcdy given by the terms of any such instrument, or by any statute or otherwise.

4.7 Waiver of Terms and Conditions. The City may, in its sole discretion, waive in
writing any of the terms and conditions of this Agreement. Waivers of any covenant, term, or
condition contained herein shall not be construed as a walver of any subsequent breach of the same
covenant, term, or condition.

+.8 Non-Liability of Ci¢y Officials and Employees. No member, official, smmployee
or agent of the City shall be personally liable to Owner or any occupant of any BMR. Unit, or any
successor in interest, in the event of any default or breach by the City or for any amount which
may become due to the Owner or 118 successors, or on any obligations under the terms of this
Agreement.

4.9  Cure Rights. Notwithstanding anything to the contrary contained hercin, City
hereby agrees that any cure of any default made or tendered by (1) Owner’s [imited partner, or (ii)
Owner’s scnior mortgage lender, shall be deemed to be a cure by Owner and shall be accepted or
rejected on the same basis as if made or tendered by Owner.

3. GENERAL PROVISIONS

5.1  Below Market Rate Guidelines {(“Guidelines™). This Agresment incorporates by
reference the Guidelines as of the date of this Agrcement and any successor sections as the
Guidelines may be amended from time to time, In the event of any conflict or ambiguity between
this Agreement, the requirements of statc and federal fair housing laws and the Guidelincs, the

10
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terms and conditions ot this Agreement and the requirements of state and {ederal fair hovsing laws
shall conirol.

5.2 Time. Time 15 of the cssence i this Agreement.

5.3 Notices, Unless otherwise indicaled in ihis Agreement, any notice requirement set
forih herein shall be deemed 1o be salisfied three days after mailing ol the notice first-class TInited
States certified mail, postage prepaid, or at the time of pe.:rsc:nal delivery, addressed to the
appropriate party as follows:

Owner: ;_ ]
! ]
[ |
Allention: | |
Email: [ !
Ciy City of Menlo Park

701 Laurel Street
Menlo Park, California 94025-3483
Attention: City Manager

Such addresses may be changed by notice to the other party given in the same manner as provided
above,

5.4  Successors and Assigns. ‘This Agreement constitutes a covenant and legal
restriction on the Property and shall run with the land, provided the Project remains on the
Property, and all of the terms, covenants and conditions of this Agreement shall be binding upon
Owner and the permitted successors and assigns of Owner.

5.5  Infended Beneficiaries, The City is the intended boncficiary of this Agrecment
and shall have the sole and exclusive power to enforee this Agreement. [t is intended that the Cify
may enforce this Agreement in order to, satisfy its obligations to improve, mcrease and preserve
affordable housing within the City, as required by the Guidelines, and to provide that a certain
percentage of new housing is made available at affordable housing cost to persons and families of
very low, low and moderate incomes as required by the Guidelines. No other person or persons,
other than the City and Owner and their assigns and successors, shall have any right of action
hereon.

5.6  Partial [nvalidi€y. I[ any provision of this Agreement shall be deciared inwvalid,
illegal, or unenforceable, the validity, legality, and enforceability of the ramainme provisions
hereof shall not in any way be affected or impaired.

5.7  Governing Law. This Agrcoment and other instruments given pursuant hercto
shall be construed in accordance with and be governed by the laws of the State of California. Any
references herein to pariicular statutes or regulations shall be decmed to refor to successor statutes
ar regulations, or amendments thereto. The venue for any action shall be the County of San Maleo.

It
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58  Amendment. This Agreement may not be changed orally, but only by agreement
in writing signed by Owner and the City.

5.9  Approvals. Where an approval or submission is required under this Agreement,
such approval or submission shall be valid for purposes of this Agreement only if made in wriling,
Where this Agresment requires an approval or consent of the Cily, such approval shall not be
unreascnably withheld may be given on bghalf of the City by the City Manager or his or her
designee. The City Manager or his or her designee is hercby authorized to take such actions as
may be necessary or appropriate to implement this Agreement, including without Hmitation the
cxceution of such documents or agreements as may be contemplaied by this Agreement, and
amendments which do not substantially change the uses or restrictions hereunder, or substantially
add to the costs of the City hereunder.

5.1¢ Indemnification. To the greatest exlent permitted by law, Owner shall indemnify,
defend (with counsel reasonably appreved by City} and hold the City, its heirs, successors and
assigns (the “Indemnitees™) harmless from and against any and all demands. losses, claims, costs
and expenses, snd any other liabilly whatsocver, including without limitation, reasonable
accountants” and attorneys’ fees, charges and expense {collectively, “Claims’™) arising direcily or
indirectly, In whole or m part, as 2 result of or in connection with Owner’s construction,
management, or operanon of the Property and the Project or any failure to perform any obligation
as and when required by this Agreement. Owner’s indemnification obligations under this Section
6.10 shall not extend to Claims to the extent resulting from the gross negligence or willful
misconduct of Indemmnitees. The provisions of this Section £.10 shall sarvive the expiration or
earlier tenmination of this Agreement, but ::ml:.r as to claims arising from events occurring during
the Affordability Perod,

5.11 Imsurance Coverage. Throughout the Affordability Peried, Owner shatl comply
with the surance requirements set forth in Exhibit D, atteched herelo and meorporated hercin by
this reference, and shall, al Owner”s expense, maintain in full force and effect insurance coverage
as specificd in Exhibit D.

5.12 Transfer and Encumbrance.

5.12.1 Restrictions on Transfer and Eneumbrance. During the term of thig
Agreement, except as. permitted pursuant to this Agreement, Owner shall not direcily or
indirgetly, voluntanly, involuntarily or by operation of law make or attempt any total or partial
sile, transfer, conveyance, assigninent or lease (other than a lease of a BMR Unit on un approved
form wnder Section 3.6 hereof to a qualified tehant as descrbed in Section 3,7 hereof)
{collectively, “Transfer”) of the whole or any part of any BMR Usnit, without the prior written
consent of the City, which approval shall not be nnreasonably withheld. In addition, prior to the
expiration of the term of this Agreement, except as expressly permitted by this Agreement,
Owner shall not undergo any significant change of ownership without the prior written approval
of City. For purposes of this Agreement, a “significant change of ownership” shall mean a
transfer of the heneficial intersst of more than rwenty-five percent (25%) in aggregate of the
present ownership and for control of Owner, taking all transfers into account on a cumulative
basis; provided however, acither the admission of an investor limited pariner, nor the transfcr by
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the mvestor limited parter to subsequent limited pariners shall be restricted by this provision.

5.12.2 Permitted Transfers. The prohibitions on Transfer set forth herein shall
not be deemed to prevent: (1) the granting ot easements or permits io faciiitate development of
the Property, or (ii) assignments creating secunity interests for the purpose of financing the
acquisition, consiruction, or pcxymanent financing of the Project or the Property, or Transfers
directly resulting from the foreclosure of, or granting of a. deed in lieu of foreclosure of, such a
secuniy interest.

5.12.3 Requirements for Proposed Transfers. The Ciiy may, m the exercise of
its reasonable discretion, consemnt to a proposed Transfer of this Agreement and/or a BMR Unit [f
all of the followng requiremensts are met {provided however, the requirements of this Scction
5.12 3 shall not apply to Transfters described in clavses (i) or (1) of Seclion 5.12.2.

(i) The proposed transferse demonstrates 1o the City’s satisfaction thal il has
the qualifications, expenence and financial resources necessary and adequate as may be
reascnably determined by the City to competent]y complete and manage the Project and io
otherwise fulfill the obligations undertaken by the Cwner under this Agrcement.

(1}  The Owwner and the proposed transferee shall submit for City review and
approval all instruments and other legal documents proposed Lo effect any Transfer of all or any
part of or interest in the BMR Unit or this Agreement together with such documentation of the
proposcd transferce’s qualificasions and development capacity as the City may reasonably
reguest.

(711}  The proposcd transieree shall expressly assume all of the nighis and
obligations of the Onwner ander this Agreement arising afler the effective dale of the Transfer and
all obligations of Owner arising prior to the cffcctive date of the Transfer {unless Owner
expressly remains responsible for such obligations) and shall agree to be subject to and assume
all of Owner’s obligations pursuani fo conditions, and resinietions set forth in this Agreement.

{iv}  The Transfer shall be effectuated purswant to a written instrument
satisfactory to the City in form recordable i the Official Records.

Consent 10 any proposed Transter may be given by the City’s Authorized Representative
unless the City’s Authorized Representative, in his or her discretion, refers the matier of approval
to the City Couneil. 1l the City has not rejected a proposed Transfer or tequested additional
information regarding a proposed Transfer in writing within [orty-five (45) days [ollowing City’s
receip of written request by Orwner, the proposed Transfer shall be deemed approved.

5.13 Effect of Transfer without City Consent. In the absencc of specific written
agreement by the City, no Tramsfer of any BMR Uinit ghall be deemed to relieve the Chwroer or
anv other party from any obliganon under this Agreernent. This Section 5.12 shall not apply to
Transfers descnibed in clauses (1) and {11) of Sechon 53.12.2.

514  Recovery of City Cosis. Owner shall reimburse City for all reasonable City
costs, including but not limited to reasonable attornevs’ fees, incurred in reviewing nstruments
13
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and other legal documents proposed Lo effect a [ransfer under this Apreement and in reviewing
the qualifications and financial resources of a proposed successor, assignee, or transferce within
ten (10) days following City's dehivery to Owner of an invoice detailing such costs.

3.15  |Satisfaction of PProjeci Wide Afferdable Housing Agreement Requirements.
The City hereby acknowledges axad agrees that Owner’s exccution and delivery of this
Agreement and the performance of Owner’s obligations herein, satisfies Project Wide
Developer’s obligation to execute and record a Below Market Rate Housing Agreement and
Declaration of Restriclive Covenants against the Properiy as set forth in Section 5 of the Project
Wide Affordable Housing Agreeiuent, |

IN WTTNESS WHEREOY, the parties hereto have executed this Agreement as of the date
and vear sct torth above,

SIGNATTRES ON FOLLOWING PAGHES).

14
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OWNER:
[ l.af I
Bw:
Ity:
CITY:
CITY OF MENLO PARK, a California municipal
corporation
By:
City Manager
ATTEST:
Dw;
City Clerk
List of Exhibits:
Exhibit A: Property Desseription
Exhibit B; Allocation o the BMR Units
Lxhibit C; BMRE Unit L_ocations
Exhibit D: [gsurance Regquirements
15
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Exhibit A
Property Description
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Exhibit B
Allocation of BMR Tnits in the Projcct

BMER. Units Low Moderate

Studio apartment

I bedroom apartment

Z bedroom apartrrent

3 bedroom apartment

Taotal - BMRE Units
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Exhibit C
BMR Unii Locations
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Exhibit D
Insurance Requircments

Prior to imitiating work on the Praject and continuing throughout the Aflordability Penod, Owner
shall obtain and maintain the following policies of insurance and shall comiply with all provisions
set forth in this Exhibit.

1. General Requirements.  Owner shall procure and mamtain the following insuranee
providing coverage against claims for injuries to persons or damagss to properiy that may anse
from or in connection with the Project, constuction, management, or operation of the Property by
the Owner or the Owner’s agents, representatives, cmployees and contractors, or subcontractors,
mcluding the following:

{a)  Commercial General Liability: The Owner and all contractors working on behalf
of Owner on the Property shall maintain 2 comnercial general liabiliry policy in an eccurrence
policy for protection agamst all clarms ansimg from injury to person or persons not in the employ
of the Owner and against all ciaims resulting from damage w any properly due o any act or
omission of the Owner, its agents, or employees in the conduct or operation of the work or the
execution of this Agrecment. Such insurance shall include products and completed operations
habilily, blanket contractual Iiability, personal injury liability, and broad {form property damage
coverags. Coverage shall be at least as broad as Insurance Services Olhce Commercial General
Tianlity coverage.

{b) Commercial Automobile Liability: The Owner and all contractors working on
behailf of Owner on the Properiy shall maintain insurance for protection against all claims arising
from the usce of vchicles, owned, hired, non-owned, or any other vehicle in connection with the
Project, construction, operation or management of the Property. Such insurance shall cover the
use of automobiles and trucks on and off the site of the Property. Coverage shall be at least as
broad as Insurance Services Office covering Commercial Automebile Liability, any auto, owned,
non-gwned and hired auto.

{¢) Workers' Compensation Insurance: The Owner {and the general pariners thereof)
shall furmish or cause to be [urnished te City evidence satisfaclory to City that Owner (and the
general partners thereaf), and any contractor with whom Owner has contracted for the performance
of work on the Properiy or otherwise pursnant to this Agrcement, shall maintain Workers'
Compensation Insurance as required by the State of California and Employer’s Liahility Insurance.

{d) Builder’s Risk: Upon commencement of any construction work. on the Property,
Owner and all contractors working on behalf of Owner shall maintain a policy of builder's all-risk
imsurance in an amount not less than the full insurable cost of the Project on a replacement cost
basis naming City as loss payee as its interests may appear.

{e) Professional Tiabilite/Brvors and Omissions: Owner shall reguire any architects,
sngineers, and general comtractors working on the Proporty to maintain  Professional
Liahility/Crrors and Omissions msurance with limits not less than Two Million Dollars
($2,000,000) each claim. Certificates evidancing this coverage must reference both the Owner
and the Indemnitees. If the professional liabilify/errors and ormissions insurance is written on a
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claims made form: (i) the retroactive date must be shown and st be before the Effective Date,
(11) insurance must be mamtained and evidence of insurance must be provided for at least three (3)
years after completion of Project construciion, and {1i1) if coverage is cancelled or non-renewed
and notreplaced with another claims made policy form with 2 retroactive date prior to the Effective
Date, Owner must purchase, or require the provision of, extended period coverags for a minimum
of three {3) vears after completion of construction.

(D) Property:  Owner shall maintain property msurance covering all nsks of loss,
including earthquake and floed (if required) for 100% of the replacement value of the Project with
deductible, if any, m an amount acceptable to Cify, naming City as loss payce as ifs interests may

HDPESAT,

2. Minitum Limits: Adjusiments. Insurance shall be maintained with limits no less than the
[ollowing:

(&) Commercial General Liability and Property Damage: $2,000,000 per occurrence
and $5,000,000 annual aggregate for bodily injury, personal injury and property damage; provided
however, with City’s advance writien approval, subconiractors may maintain liabihty coverage
with lirnits not less than $1,000,006 per occwrrence, $2,000,000 annnal aggregate.

b Products and Completed QOperations: $3,000,000 per occurrence/aggregate,

() Commercial Automobile Liability: $2,000,000 combined single limit.

(d) Employver's Eaabilriss

Bodily Injury by Accideni - 51,000,000 each accident,
Bodily Injury by Disease - $1,000,000 policy timit.
Bodily Injury by Disease - $1,000,000 each employee.
{c)  Professional Liabiitv/Errors and Omissions: $2,000,000 per occurrence or claim.

If the policy provides coverage on a ¢laims-made basis, the retroactive date must be shown and
miust be before the date of the Agreement or the beginning ol the contract work.

Coverage limiis, and if necessary, the terms and conditions of insurance, shall be reasonably
adjusted from time to time {not less than every {ive (5} years aiier the Effective Date nor more
than once inn every three (3) vear period) to address changes 1o circumstance, including, but not
limited to, changes in inflation and the Litigation climate in California. Ciiy shall give written
notice to Owner of any such adjusiments, and Owner shall provide City with amended or new
insurance certificates or cndorscments evidencing compliance with such adjustments within thirty
{30) days foltowing receipt of such nolice.

3. Deductibles and Seif-Insured Retention. Any deduciibles or selitinsured reteniton must be
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declared to, and approved by, the City. Payment of all deductibles and seli-insured retentions will
be the responsibility of Owner., If the City detcrmines that such deductbles or refentions arc
unreasonably high, either the insurer shall reduce or eliminate such deductibles or self-insurance
retentlons as respecls the Indenmitees or Owner shall procure a bond guaranteeing pavinent of
losses and related investigations, claims administration and defense.

4. Additional Requirements. The required general hability angd automobile policies shall
contain, or be endorsed to contaim, the following provisions;

{a) The Indemmnitess are to be covered as Additional Insureds as respects: liabilily
arising out of activities performed by or on behalf of the Owner; products and completed
operations of the Owner; premiscs owned, occupied or used by the Owner; or automobiles owned,
leased, hired or horrowed by the Owner. The coverage shall contain no special limitations on ihe
scope of protection afforded to the Indemnitees. Additional insured endorsements for the general
liabiliry coverage shall use Insurance Services Office (ISO) Form No. CG 2009 11 85 or CG 20
10 11 85, or equivalenl, inchiding (if used together} CG 2010 10 01 and CG 2037 10 01; but shall
nof use the following forms: CG 20 10 10 93 or 03 94,

{b}  All insurance shall be primary insurance as respecis the Indemnitees. Any
insurance or seif-insurance maintained by the ndemnitees shall be excess of the
Oremer’s/contracior’s insurance and shall nol contribute with 1t

(c)  Any failure to comply with reporting or other provisions of the policies including
breaches of warranties shall not affect coverage provided to the Indemniiees.

(d)  The Owner’s insurance shall apply separately to each insured against whom claim
is made or sutt is brought cxcept, with respect to the limits of the insurer’s liabilify.

(e} Each insurancc policy required by this clausc shall be cndorsed to state that
coverage shall nol be suspended, voided, canceled by either party, reduced in coverage or in limils
except after thirty (30) days’ prior wiitten notice by certified mail, return receipt requested has
been given to the City.

(f} If any insurance policy or coverage required hereunder s canceled or reduced,
Owner shall, within five (5) davs after receipt of notice of such cancellation or reduction in
coverage, but in no event later than the effective date of cancellation or reduction, file with Cily a
certificate showing that the required insurance has been resinstated or provided through another
insurance company or companies. Upon failure to so fite such certificate, City may, without
further notice and at its option, procure such insurance coverage at Owner’s expense, and Owner
shall promptly reimburse City for such expensc upon reccipt of billing from City.,

{(g)  Owner agrees to walve subrogation rights for commercial goncral liability,
automobile lability and worker’s compensation against [ndemnitees regurdiess of the applicability
of any msurance proceeds, and to require all coniraclors, subconiractors or others involved 1n any
way with any construction on the Property to do likewise, Each insurance pohicy shall contain a
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waiver of subrogation for the benefit of City. 1f any required insurance is provided under a form
of coverage that includes an annual aggregate limit or provides that claimy mvestigation or legal
delense costs are included in such anmual aggregate limit, such annual aggregare limit shall bg
three times the applicable occurrence linuts specified above.

(hy It shall be a reguirement under this Agreement that any available insurance
procceds broader than or in excess of the specified minimum insurance coverage requirement
and/or limils shall be available to the additional insured. TFurihermore, the regairement for
caoverage and limits shall be (1) the minimum coverage and limits specificd m this Agrecmcnt, or
{2) the broader coverage and maximum limits of coverage of any insurance pelicy or procceds
available to the named msured; whichever i1s greater. For all Tiability insurance required by this
Agreement, Owner (and Owner’s contractors, as applicable) shall obtain endorsements that name
the lndemnitees as additional insured in the full amount of all applicable policies, notwithstanding
any lesser minimum lmiis specified in this Agreement. This Agreement requires Owner (and
Owner’s contractors, as applicable} to obtain and provide for the benefit of the Indemnitees,
additional insured coverage n the same amount of insurance carried by Owner {or Qwner’s
contractors, as applicable), but in no event less than the minimuun amounts specified in this
Agrecmient.  In the event that Owner (or Owmer’s contractors as applicable) obtains insurance
policies that pronade hability coverage 1o exeess of the amounts spectfied in this Agreement, the
actual limits provided by such policies shall be deemed to be the amounts required under this
Agreement. Without Hmiting the foregoing, the limits of liability coverage specified in this
Agreement are not intended, nor shall they operate, to hmit City’s ability to recover amounts in
excess of the mimimum amounts specified in this Agreement.

(i) The lmits of insurance required m this Agresment mhay be sabished by a
cornbinalion of primary and wmnbrella or excess insurance. Any umbrella or excess insurance shall
contatn or be endorsed to contain a provision that such coverage shall also apply on a primary and
nog-contributory basis for the benefit of the City before the City’s own insurance or self-insurance
shall be called upon to proteci it as a named insured.

5. Acceptability of Insurers. Companies writing the insurance required hereunder shall be
licensed to do business io the Stale of Califorma. Insurance is to be placed with insurers with a
current A.M. Best’s ratng of no less than A: VIL

6. Verification of Coverage. Prior to the Effective Date of this Agreement, Owner shall
furnish City with cerificates of msurance 1 form acceptable to City evidencing the insurance
coverage required under paragraphs {a), (b), (c}, and (c) of Section 1 above, duly executed
endorsernents evidencing the Indemnitees’ statis as additional insured, and all other endorsements
and coverage required hereunder pertaining to such coverage. Prior to commencement of any
construction work on the Property, Owner shall furnish City with certificates of insurance in form
acceptable to City evidencing the insurance coverage required under paragraphs (d) and {g) of
Section | above, Prior to City’s issuance of a final certificatc of occupancy or equivalent for the
Projcct, Owner shall furnish City with certificates of insurance in form accepiable to Cily
gvidencing the insurance coverage required wmder paragraph (f) of Section 1 above. Owner shall
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furpish the City with original endorsements effecting coverage required by this clause. The
endorsements are lo be signed by a person authorized by that insurer to bind coverage on its behalf,

i Insurance Certificates and Endorsements. Owner shall submit to the City all of the
necessary mmsurance documents, including the applicable amendatory endorsements (or copies of
the applicable policy language effecting coverage required by this clause) and a copy of the
Decluralions and Endorsement Page of required Owaner policies lisling all required policy
endorsements to the City. Insurance Certificates and Endorsements are 1o be received and
approved by the City within the time perieds specified in Section 6 above. Should Owner cease
to have insurance as required at any iime, all work by Owner pursuunt to this Agreement shall
cease unlil insurance acceptable to the City is provided. Upon Cily's reguest, Owner shall, within
thirty {30) days of ths request, provide or arrange for the Insurer to provide to City, complete
certified copies of all ingurance policics required under this Agrecment. Cigy's failure to make
such request shall not constitute a waiver of the right fo require deliverv of the policies in the
future.
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Exhibit “B-2"

Pro Forma Affordable Regulatory Agreement and
Deelaration of Restrictive Covenants (Age-Resiricted)
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This document is recorded for the benefit of the City of Menlo Park and is entitled to be recorded
free of charge in accordance with Sections 6183 and 27383 of the Govemment Code.

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

City of Menlo Park
Attn: City Clerk

701 Laure] Sireet
Menlo Park, CA 940235

BELOW MARKET RATE HOUSING AGREEMENT
AND DECLARATION OF RESTRICTIVE COVENANTS
(Willow Village Masterplan 1350 Willow Road)

THIS BELOW MARKET RATE HOUSING AGREEMENT AND DECLARATION

OF RESTRICTIVE COVENANTS (“Agreement”) 1s entercd infoasof | 2022,
by and belween the City of Menlo Park, a Califomia municipal cnrpnmmﬂ (“Litv "), and
F Lal ] (“Owaer™. City and Owner may be referred
to individually as a “Party” or collectively as the “Parties™ in this Agreement.
RECITALS
A, Owner 1 the owner of that certain real property located at

(APN ), in the City of Menlo Park, California {“Preperty™), as more parlicularty
described in Exhibit A attached hereto and incorporated hergin by this reference.

B. [Peninsuta Imnovation Partners, LLC] (“Project Wide Developer”™) appiied to
demolish an existing office, research and development and industrial site (the “Main Willow
Village Project Site™) and to comprehensively redevelop the project wide site with up to 1.6
miliion square feet of office space (Inclusive of meeting and collaboration space and accessory
vses), up to 200,000 square feel of retail uses, a 193 room hotel (approximately 172,000 square
feet in size), and up to 1,730 residential dwelling units, as well as publicly accessible open space
and fandscaping as a part of a master planned mixed-usc project {thc “Willow Village Project™),
[which is subject to that certain Project Wide Affordable Housing Agrecment (“Project Wide
Affordable Housing Agreement”) between Project Wide Developer and City, dated as of
[ 1, 2022. The Property is part of Phase [ ] as descertbed in the Project Wide
Affordable Housmg Agresment. |

C. [The Project Wide Developer has transferred the Property to the Owner, and the
City has released the Properly from the Project Wide Affordable Housing Agreement pursuant to
the terms of the Project Wide Affordable Housing Agreement, in conjunction with the recording
of this Agreement. ]
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D. The Willow Village project re-subdivided the Main Willow Village Project Site
mte [} new legal parcels shown on the proposed Vesting Tentative Map in Exhibit [ Jofthe
Development Agreement. Amongsi those new parcels is parcel | , which is approved for
residential building RS87 with a new multifamily semior residental project with [one hundred
twenty (120)] rental units, as well as associated open space, circulation, parking and infrastruclure
improvements. (“Project”), of which one hundred nineteen (119) rental units (“BMR Units™) shall
be affordable to below market rate houscholds as follows: eighty two (82} extremely low income
units (“Extremely Low Income Units™) and thirty seven (37) verv low income units ("Very Low
Income Uniis™), and one (1) umt shall be a manager’s unit. The allocation of BMR Units across
the unit-sizes m the Project 15 more particularly descnbed on Exhibic B, attached hereto and
incorporated herein by this reference.

E. On _ , 2022, afier a dulv noticed public hearing, and on the
recommendation of the Housing Commission, the Planning Commision, and the Ciiy Countil
certified the envirommental impact report and granted General Plan Circulation Element and
Zoning Map amendments, rezoning, conditional development penmit, development agreement,
vesting tenantive map, and below market rate (BMR) housing agreement for the Project (“Project
Approvals”™). The Project Approvals require the Project Wide Developer to provide BMR Uniis
in accordance the Project Wide Affordable Housing Agreement. In accordance with the Menlo
Park Municipal Code Chapter 16.96, the Below Market Rate Housing Program ('BMR
Ordinance”}, and the Below Market Rate Housing Program Guidelines (“Guidelines™), Owacr is
required to cxecute and record an approved BMR Housmg Agreement as a condifion precedent to
approval of the issuance of a building permit for the Froject. This Agreement is intended to satisfy
that requirement.

F. [As required by the Project Wide Affordable Housing Agreement, and pursuant to
thiy Agreement, | Owner has agreed to observe all the lermy and conditions sel forth below for
purposes of development and operation of the BMR Umts. This Agreement will ensue the
Project’s continuing affordability.

NOW, THEREFORE, ihe Parties hereto agree as follows, The recitals are incorporated
into this Agreement by this reference.

1. CONSTRUCTION OF THE IMPROVEMENTS.

1.1  Constructivn of the Project. Owncer agrees to construct the Project in accordance
with the Menlo Park Municipal Code and all other applicable siate and local building codes,
devetopment standards, ordinances and zoning ordinances.

1.2 City and Other Governmental Permits. Before commencement of the Project,
{wner shall secure or cause its contractor to secure any and all permits which may be required by
the City or any other governmental agency affected by such construciion, including without
limitation building permits. Gwner shall pay all necessary fees and timely submit to the City final
drawings with final corrections to obtain such permits; City staff will, witkout incurming hability
or expense therefore, process applications in the ordinary course of busizess for the issuance of
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bulding permits and certificates of occupancy for consiruction that meets the requirements of the
Menlo Park Municipal Code, and all other applicable 1aws and repulations.

1.3  Compliance with Laws. Owner shall carry out the design, consiruction and
operation of the Projeet in conformily with all applicable laws, including all applicable state labor
standards, City zoning and development standards, building, plumbing, mechanical ang elecinea
codes, and all other provisions of the Menlo Park Municipal Code, and all applicable disabied and
handicapped access requirements, including without limitation the Americans With Disabilitles
Act, 42 U.S.C. Section 12101, et seq., Government Code Secnon #4540, ¢f seg., Government Code
Scetion 11135, et seqg., and the Unruh Civil Rights Act, Civil Code Section 51, et seq.

2. OPERATION OF THE BMR UNITS

2.1  Affordability Period. This Agreement shall remain 1o effect and the Property,
shall be subjecl (o the requitements ol this Agreement from the date that the City issues a final
ceriificate of occupancy for the Project (the “Effective Date™) until the 55th anniversary of such
Effective Datec. The duration of this requirement shall be known as the “Affordability Period.”™

2.2  Maintenance. Owner shall comply with every condition of the Project Approvals
applicable to the Project and shall, at all times, maintain the Project and the Property in good repar
and working order, reasonable wear and tear excepted, and in a safe and sanitary condition, and
from time to time shall make all necessary and proper repairs, renewals, and replacements to keep
the Project and the Property in a good, clean, safe, and sanitary condition.

2.3  Monitoring and Recordkeeping. Throughout the Affordability Period, Owmer
shall comply with all apphcable recordkeeping and monitoring requirements set forth in the
CGuidelines. City shall have the right to inspect the books and records of Owner and its rental agent
or bookkeeper upon reasonable notice during normal business hours. Representatives of the City
shall be enfifled to entcr the Property, upen at least 48-hour prior written notice, which can be
provided via email, to monitor compliance with this Agreement, to wspect the records of the
Project with respect to the BMR Units, and o conduct, or canse to be conducted, an independent
audit or inspection of such records. Owner agrees to cooperate with the City in makimng the Property
available for such inspection or audit. Owner agrees to maintain records in businesslike manner,
and to maintain such records for Affordability Period.

2.4  Nen-Diserimination Covenants. Owner covenants by and for ifself, its successors
and assigns, and ali persons claimming under or through them that there shall be no diserimination
against or segregation of any person or group of persons on account of race, color, religion, sex,
marital status, familial status, disability, national origin, or ancestry in the sale, lease, sublease,
transfer, usc, occupancy, tonure, or chjovment of the Property, nor establish or permit any such
practice or praciices of discrimmation or segregalion with relerence Lo the selection, location,
number, use or occupancy of tenants, lessees, subtenants, sublessees, or vendees in the Property.
Owmer shall include such provision in all deeds, leases, contracls and other msbruments executed
by Owner, and shall enforce the same diligently and in good faith.

a. Iu deeds, the following language shail appear:
3
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{1) (Grantee hersin covenants by and for itself, its successors and
assigms, and all persons claiming under or through ii, thai there shalt be no
discrimimnation agamst or segregation of a person or of 4 group of persons
on account of any basis listed in subdivision {a) or (d) of Section 12935 aof
the Govemment Code, as those bases are defined in Sections 12926,
12926.1, subdivision (m} and paragraph (1) of subdivision (p) of Section
12955, and Seciion 12955.2 of the Government Code, in the sale, lease,
sublease, transler, use, occupancy, temure or enjoyment of the property
herein conveyed nor shall the grantee or any person claiming under or
through: the grantee establish or permit any such practice or practices of
disenmimation or segregation with reference to the selection, location,
number, use or occupancy of fenants, lessees, subtenants, sibiessees or
vendees 1n the property herein conveyed. The foregoing covenaat shall run
with the Tand.

{2) Notwithstanding paragraph (1), with respect to fammlial status,
paragraph (1} shall not be construed to apply to housing for older persons,
as defined in Section 129559 of the Government Cods, With respect 1o
farnilial status, nothing in paragraph (1) shall be construcd to affect Sections
51.2, 51.3, 51.4, 51.10, 51.11 and 799.5 of the Civil Code, relating io
housing, for senior cilizens. Subdivision {d} of Section 51 and Seclion 1360
of the Ciwvil Code and subdivisions (n), {0), and {p) of Section 12933 of the
CGovernment Code shall apply to paragraph (1),

b. In leases, the following langnage shall appear:

(1) The lessee herein covenants by and for the lessee and Tessee’s heirs,
personal representatives and assigns, and all persons claiming under the
lessee or through the lessee, that this lease is made subject to the condition
that there shall be no discrimination against or scgregation of any person or
of a group of persons on account of race, color, crecd, religion, sex, sexual
orientation, marital status, national origin, ancestry or disability in the
leasing, subleasing, iransferring, use, occupancy, tenure or enjoyment of the
property herein leased nor shall the lessee or any person claiming under or
through the lessee establish or permit any such practice or practices of
diserimination of segregation with reference to the selection, location,
number, use or occupancy of tcnants, lessces, sublessees, subtenants, or
vendees in the property heremn leased.

{2} Notwithstanding paragraph (1}, with respect to [amilial status,
paragraph (1) shall not be construed to apply to housimg for older persons,
as defined in Section 12955.9 of the Government Code. With respect to
familial status, nothing in paragraph {1} shall be construed to affect Sectons
31.2, 51.5, 51.4, 51.10, 51.11 and 799.5 of the Civil Code, relating to
housmg for senior citizens. Subdivision (d) of Section 31 and Section 1360
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of the Civil Code and subdivisions (n), {0}, and (p) ol Section 12933 of the
Government Code shall apply to paragraph (1).

c. In contracts pertaining to management of the Project, the following language, ot
substantially similar [anguage prohibiting discrimination and segregution shall appear:

{1 There shall be no discrimination against or segregation of any
person or group of persons on account of any basis listed in subdivision {a)
or {d} of Section 12955 of the Government Code, as those bases are defined
in Sections 12926, 12926.1, subdivision (m) and paragraph (1) of
subdivision {p) of Section 12955, and Seclion 12955.2 of the Government
Code, in the sale, lease, sublease, fransfer, use, occupancy, tenure or
enjoyment of the property nor shall the {ransferee or any person claiming
under or through the transferee establish or permil any such practice or
practices of discrimination or segregation with rcference fo selection,
localion, number, use or oceupancy of tcnants, lessee, subtenants,
sublessess or vendees of the land. '

{2)  Notwithstanding pavagraph (1), with respect to familial status,
paragraph (1) shall not be construcd to apply to housing for older persons,
as defined m Section 128559 of the Government Code. With respect to
familial status, nothing in paragraph {1) shalt be construed to affect Scetions
51.2, 51.3, 51.4, 51.10, 51.11 and 799.5 of the Civil Code, relating (o
housing for senior citizens. Subdivision {d) of Section 51 and Section 1360
of the Civil Code und subdivisions {n), (0), and (p) of Section 12955 of the
Government Code shall apply to paragraph {1},

2.5  Subordination. This Agreement shall be recorded in the Cfficial Records of the
County of Sun Maleo and shull run with the land. The City agrees that the City will not withhold
consenl lo reasonable requests for subordinmation of this Agreemeni for the benefit of lenders
providing financing for the Praject, provided that the instruments elfecling such subordination
include reasonable protections to the City in the event of default, inchuding without limitation,
cxtended notice and cure rights.

3. OPERATION OF THE BMR UNITS

3.1  BMR Units. Owner agrees to make available, restrct occupaney to, and lease not
less than one hundred nineleen {119) BMR Units, inclusive of eighty two {82) Extremely Low
Income Units and thitty seven (37) Very Low Income Units, to Qualifyving Households, as
hercinaftcr defined, at an affordable ront, pursuant to the terms set forth below. The BMR Units
shall be of a quality comparable to all of the other rental units in the Project. The Project Approvals
included & modification to the propertionality requirement to permit exclusively studio and one
bedroom BMR Units and a modification to the location requirement to accommodate 119 BMR
units at the Project. The BMR Units shall be initially distributed as set forth in Exhibit C, attached
hereto and incorporated herein by this reference. Thereafter, the location of the individual BMR
Umits may float to account for the next available umi requirement set forth below and as otherwise
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necessary for the professional maintenance and operation of the Project provided that the
distribution of BMR Units are equitably dishursed throughout the Preject and the City's City
Manager or Deputy Director of Community Development (“Deputy Director™) shall be notified
of any change or rclocation of BMR Units by Owner,

3.2 Qualifving Houscholds. For purposes of this Agreemen{, “Qualifying
Households” shall mean Lthose households with incomes as follows:

4. “Extremely Low Income Unit”: mesns wnits restncted to households with
incommes of not more than thirty percent (30%) of AMI “AMI” means the
median income for San Mateo County, California, adjusted for Actual
Household Size, as published from time o time by the State of California
Department of Housing and Community Development in Section 6932 of
Title 25 of the California Code of Regulations or successor provision.
Qualifying Households shall contunne o qualify unless at the time of
recertification, the household’s income exceeds the Extremely Tow Income
eligibility requirements, then the tenant shall no looger be qualified. Upon
Owner’s determination that any such houschold is no Jonger qualified, the
unit shall no longer be deemed an Extremely Low Income Unit, and the
Owner shall either (1) rnake the next available unit, which 1s comparable n
terms of size, features and number of bedrooms, an Extremely Low Income
Unit, or take other actions as may be necessary to ensure that the total

. required number of Extremely Low Income Units are rented to Qualifying
Households, or (2) if the tenant’s meome does not exceed eighty (80%) of
the maximum income that would gqualify the Tenant as a Very Low Tncome
Household, the tenant shall be allowed to remain in the unit at a Very Low
Income rent, If the tenant originally qualified as an Extremcly Low Income
Household, then the tenant’s renf will be increased to 4 Very Low Income
rent upon the later of sixty (60) days’ notice or the renewal of the tenant’s
lease, and the Owner shall rent the next available unit to an Extremely Low
Income Household, Cwmer shall notify the City annually if Owner
substitutes a ditferent unit for onc of the designated Extremely Low Income
Units pursuant io this paragraph,

b. “Very Low Incame Unit™: mcans units resiricted to households with
incomes of not more than fifty percent (50%) of AMI. “AMI” means the
medign meome for San Mateo Counly, Califormia, adjusted for Actual
Household Size, as published from time to time by the State of California
Department of Housing and Comumunity Development in Section 6932 of
Title 25 of the Califorma Code of Regulations or successor provision.
Qualifying Houscholds shall continue to qualify unless at the time of
recertification, the household’s income exceeds the Very Low [ncome
elighility requirements, then the tenant shall no longer be quakified. Upon
Owner’s determination that any such household is no longer qualified, the
unit shall no Tonger be deemed a Very Low Income Unit and the Owner
shall either (1) make the next available Verv Low Income Uht, which is

6
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comparable in terms of size. features and number of bedrooms, a Very Low
Income Unit, or take other actions as may be necessary to ensure that the
tofal required mamber of Very Low Income Units are rented to Qualifying
Households, or (2) If the tenant’s income does not exceed one hundred
twenty (120%) of the maximum income that would qualify the Tenant as a
Very Low Income Household, the tenant shall be altowed {o remain in the
unit at a Very Low Income rent. If the tenant originally qualified as a Very
Low Income Household, then the Tenant shall be notified they are no longer
eligible for the BMR unit and tenant’s rent wili be increased to a market rate
rent upon Lhe laler of sixty (60) duys” notice or the renewal of the tenunt’s
iease, and the Owner shall rent the next available unit lo a Very Low Tncome
Household. Owuoer shall notify the City ammually if Owner substitutes a
different umt for one of the designated Very Low Income Units pursuant to
this paragraph.

3.3  Income Verification and Annual Report. On or before July 1 of each year,
commencing with the calendar year that the first residential unit in the Project is rented to a tenant,
and annually thereafter, Ovwner shall obtain from each household occupying a BMR Unit and
submil to the Ciy an income computation and certificalion form, completed by a tenani of such
unit, which shall certify that the income of each Qualifying Household is truthfully set forth in the
Income certification form, in. the form proposed by the Owner and approved by the Deputy Director
(*Annpal Report™). Owner shall make a good faith effort to verify that cach household leasing a
BMR Unit meets the income and cligibility restrictions for the BMR Unit by taking the following
steps as a part of the verification process: (a) obtain a minimum of the three (3) most current pay
stubs for all adults age eighteen (18) or older; (k) obtain an income tax return for the most recent
tax year; {¢) conduct a credit agency or similar search; {d) obtain the three (3) most current savings
and checking account bank statcments; (c) obtain ar income verification form from the applicant's
current employer; (fy obtain an income verification form from the Social Security Administration
and/or the California Department of Social Services i the applicant receives assistance from either
of such agencies; or (g) if the applicant is ingmployed and has no such tax return, obtain ancther
form of independent verification. Copics of tenant income certifications shall be available to the
City upon request, The Annual Report shall, af u mindmum, include the following information for
each BMR Umnit: umt number, number of bedrooms, current rent and other charges, dafes of any
vacancies duning the reporting penod, number of people residing m the umit, total honschold Gross
Income, and lease commencentent and termination dates. The Report shall also provide a statement
of the owner’s management policies, commmunications with the tenants and maintetance of the
BMR. Unit, including a statement of planhed repairs to be made and the dates for the repairs.
Notwithstanding anything to the contrary contained herein, for so long as the Project is
encumbered a Regulatory Agreement [rom the California Tax Credit Allocation Commiltes (“Tax
Credit Regulatory Agreement’) due o the Project’s receipt of federal/and or slate low-mcome
housimg iax credits, copies of any annual reporting required by the Tax Credit Regulatory
Agreement delivered to the City shall satisfy the requirements of this Sectiom.

3.4  Affordable Rent. The maximum Monthty Rent, defined below, chargeable for the
BMR Units and paid shall be as follows:

~1
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2. “Extecmely Low Income Household™: maximum Monthly Rent shall be
1/12th of 30 percent ol 30 percent of the AML The Monthly Rent [or an
Lxtremely Low Income Unit remted to an Extremely Low Income
Houschold and paid by the honsehold shall be based on an assumed average
ocenpancy per unit of one person per studio unit, 1.5 persons for a one-
bedroom unit, 3 persons for a two-bedroom unit and 4.5 persons for a three-
bedroom unit, nndess otherwise approved by the Deputy Director for an
unusually large unit with 2 maximum of two persoss per bedroom, plus one,

b. “Very Low Income Hguschold”: maximum Monthly Rent shall be 1/12th
of 30 percent of 50 percent of the AMI The Monthly Rent for a Very Low
Income Unit rented to a Very Low Income Household and paid by the
household shall be based on an assumed average occupancy per unit of one
person por studio unit, 1.5 persons for a one- bedroom wnit, 3 persons for a
two-bedroom unit and 4.5 persons for 2 three- bedroom unit, unless
otherwise approved by the Deputy Director for an unusually large unit with
a maximum of twe persons per bedroom, plus one.

C. Notwithstandimg anything to fhe contrary contained herein, 1f the the
Project 15 encumbered by a Tax Credit Regulatory Agreement and there is a
conflict between the provisions of this Agreement and the provisions of such Tax
Credit Regulatory Agreement regarding rent, utility allowance, and’or household
size appropriate for each unit, the Tax Credit Regulatory Agreemnent shall govern,

For purposes of this Agreement, “Monthly Rent” means the total of monthly pavmenis actually
made by the houschold for (1) use and occupancy of each BMR Unit and land and [acilities
associated therewith, {b) any separately charged fees or service charges assessed by Owner which
are required of all tenants, other than security deposits, (¢) a reasonable allowance for an adequate
level of service of utilitics not included in {a) or (b) above, and which are not paid directly by
Oramer, including garbage colleciion, sewer, water, eleciricily, gas and other heating, cooking and
refrigeration fuels, but not including telephone or internet service, which reasonable allowance for
utilities is set forth in the County of San Mateo's Ulility Allowance Scheduls for detached homes,
apartments, condominiums and duplexes, and (d) possessory mterest, taxes or other fees or charges
assessed for use of the land and facilities associated therewith by a public or private entity other
than Owner. Pursuant to the Guidclines, in no case shall the Monthly Renf for 2 BMR Uit exceed
75 pereent of comparable market rate rents.

35  Agrecment to Limitation on Rents. As described 1n Recttal C above, (wner 18
developing at the bonus level of development, which is a form of assistance authorized by Chapter
4.3 {commencing with Section 65915) of Division | of Title 7 of the Government Code. Sections
1954.52(b) and 1934.533{(2)(2) of the Costa-Hawking Act provide that, where a devcloper has
received such assistance, certain provisions of the Costa-Hawkins Act do not apply if a developer
has so agreed by contract. Owner hereby agrees to [imit Monthly Rent as provided in this
Agreement in consideration of Owner’s receipt of the assistance and further agrees that any
hmitations on Monthly Rents imposed on the BMR Lnits are 1n conformance with the Costa-
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Hawlkins Act. Ownter further warrants and covenants that the terms of this Apreement are fully
enforceable.

3.6 Lcasc Requirements. No later than 180 days prior to the initial lease up of the
BMR Umnits, Owner shall submit a standard lease form to the City for approval by the Deputy
Director or his/her designee. The City shall reasonably approve such lease form upon finding that
such Icase [orm I1s consisienl with this Agreement and contains all of the provisions required
pursuant 1o the Guidelines. The City's fallure to respend to Owner's request for approval of the
standard lease fonm woathm thiry (30} business days of City's teceipt of such lease, shall be deemed
City's approval of such lease form. Owner shall enter into a written lease, in the form approved by
the City, with each new tenant of a BMR Unit prior to a tenant or tenant household’s occupancy
of a BMR Unit. Each lease shall be for an initial term of not less than one year which may be
renewed pursuant to appheable local and State laws, and shalt not coniain any of the provisions
which are prohibited pursuant to the Guidelines, local, state and Federal laws.

3.7  Selection of Tenants. Each BMR Unit shall be leased to tenant(s) selected by
Owner who meel all o»f the requirements provided herein, and, (o (ke extent permitied by law, with
-priority given to those eligible househalds (i) with a minimum of one housebold member who is a
senior of age [ ] and above, and (11} who either live or work in the City of Menlo Park, or meet
at least one of the otheer preferences identificd in the Guidelines. The City’s BMR Administrator,
on behalf oi the City will provide to Owner the names of persons who have expressed interest in
renting BMR Unils for the purposes of adding such interested persons to Owner’s waiting list, to
be processed 1n accordance with Owner’s customary policies. Owner shall not refuse to lease to a
holder of a ceriificate or & rental voucher under the Section 8 program or other tenant-based
assistance program, wio is othcrwise qualified to be a tenant in accordance with the approved
tenant selection criteria.

4. DEFAULT AND REMEDIES

4.1  Events of Default. The following shall constitute an “Tvent of Default” by Owner
under this Agreement: there shall be a material breach of any condition, covenant, warranty,
promise or representation contained in this Agreement and such breach shall continue for a period
of thirty (30} days aftor written notice thereof to the Owner without the Owner curing such breach,
or il such breach canrot reasonably be cured within such 30 day penod, commenemg the cure of
such breach within swuch 30 day period and thereafter diligently proceeding to cure such breach;
provided, however, that if a different period or notice requirement is specified for any particular
breach under any otlyer paragraph of Section 4 of this Agreement, the specific provision shall
control.

4.2  Remedies. The occurrence of any Event of Delagt under Section 4.1 shall give the
City the night to proceed with an action in equity to require the Ovwner to specifically perform its
ohligations and coverrants under this Agreement or to enjoin acts or things which may be unlaw[ul
or in violation of the provisions of this Agresment, and the right to terminats this Agreement.

4.3  Obligations Personal to Owner. The hiability of Owner under this Agreernent to
any person or entity is limited to Owner’s interest in the Project, and the City and any other such

9
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persons and entities shall look cxclusively thereto for the satisfaction of obligations arising out of
this Agreement or any other agreament securing the obligations of Owner under this Agrecment.
From and afier the date of this Agreement, no deficiency or other personal judgment, nor any order
or decree of specific performauce {other than pertaining io this Agreement, any agreement
pertaiing 1o any Project or amy other agreement sceuring Owier’s oblipations under this
Agreement), shall be rendered against Owner, the assets of Qwner (other than Owner’s Tntercst in
the Project), its partners, members, suceessors, transterces or assigns and cach of their respective
offivers, directors, employees, partners, agenis, beirs and personal representatives, as the cuse may
be. in any action or proceeding ansing out of this Agreement or any agreement securing ihe
obligations of Owner under this Agreement, or any judgment, order or decree rendered pursuant
to any such action or procecding. No subsequent Owner of the Project shall be liable or obligated
[or the breach or default of any obligations of Owner under this Agreement on the part of any prior
Owner. Such obligations are personal to the person who was the Owner al the lime the defautt or
breach was alleged to have occurred and snch person shall remain liable for any and all damages
oceasioned thereby even after such person ceases io be the Gwner. Each Owaer shall comply with
and be [ully liable for all obligations the Owner hereunder during its period of ownership of the
Project.

4.4  Force Majeure. Subjcci to the party’s compliance with the notice requirements as
set forth below, performance by either party hereunder shall not be deemed to be in default, and
all performance and other dates specified m this Agreement shall be extended, where delays or
defaults are due to causes beyond the control and without the fanll of the parly claiming an
extension of time to perform, which may include, without Hmitation, the following: war,
insurrection, strikes, lockouts, nots, floods, earthquakes, fires, assaults, acts of God, acts of the
public cncmy, cpidemics, quaranting resirictions, frelght embargoes, lack of transportation,
governmental resirictions or priority, littgation, unusually scvere weather, inability to secure
necessary labor, matenals or tools, acts or omissions of the other party, or acis or failures to act of
any public or governmental entity (except that the City’s acts or failure to act shall not excuse
performance of the City hersunder). An extension ef the fime for any such cause shall be for the
pentod of the enforced delay and shall commence to run from the time of the commencement of
the cause, if notice by the party claiming such extension is sent to the other party within 30 days
of the commencement of the cauze.

4.5  Attorneys® Fees. In addition to any other remedies provided hereunder or availsble
pursuant to law, if either party brings an action or proceeding to enforce, protect or establish any
right or remedy hereunder, the prevailing party shall bz entitied to recover from the other party its
costs of suit and reasonable attorneys' fecs, This Scetion shall be interpreted in accordance with
Caliiornia Crvil Code Section 1717 and judicial decisions inlerpreling that statute.

4.6  Remedies Cumulative. No right, power, or remedy given by the ierms of this
Agreement is intended to be exclusive of any other nght, power, or remedy; and each and every
such right, power, or remedy shall be cumulative and i addition to every other right, power, or
remedy siven by the terms of any such instiument, or by any statute or otherwise.

4.7  Waiver of Terms and Conditions, The City may, in 18 sole discretion, waive in
writing any of the torms and conditions of this Agrecment. Waivers of any covenant, term, or
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codition contained. herein shall not be construed as & waiver of any subsequent breach of the same
covenant, tem, or Condition.

4.8  Nom—Liability of City Officials and Empleyees. No member, official, employec
or agenl of the City shall be personally liable to Owner or any occupant of any BMR Unil, or any
successor in interest, in the ovent of any defavdt or breach by the City or for any amount which
tmay become due to the Owner or its succcssors, or on any oblications under the terms of this
Agreement.

4.9 Core Rights. Notwithstanding anything to the contrary contained herein, City

areby agrees that any cure of anv defanit made or tendered by (1) Owner’s limited partner, or (i)

Owner's senior morigage lender, shall be deemed to be a curc by Owner and shall be accepted or
rajected on the same basiy as if made or tendered by Owner.

5. GENERAL. PROYISHONS

5.1 Below Market Rate Guidelines (“Guidelines™). This Agreement incorporates by
reference the Guidclines as of the date of this Agreement and any successor sections as the
Cuidelmes may be amended from time to time. In the event of any conflict or ambiguity between
this Agreement, thes requirements of state and federal fair housing laws and the Guidelines, the
terms and conditions of this Agreement and the requirements of state and federal fair housing laws
shzall control,

5.2 Tim e. Time is of the essence in this Agreement.

5.3  Notices. Unless otherwise indicated in this Agreement, any notice requirement set
forth herein shall ber deemed to be satisfied three days after mailing of the notice firsi-class United
States certified mail, postage prepald, or at the time of nersonal delivery, addressed to the
appropriate party as follows:

Owner: _

Aftention:

Email: [ ]
City - City of Menlo Park

701 Laurel Street
Menlo Park, Californiz 04025-3483
Attention: City Manager

Such addresses may be changed by notice to the other party given in the same maoner as provided
above.

5.4  Successors and Assigns. This Agrcement constifuies a covenant and legal
restriction on the $roperly and shall run with the land, provided the Project remains on the

11
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Property, and all of the ferms, covenants and conditions of this Agreement shall be binding upon
Owner and the permitted successors and assigns of Owner.

5.5 Intended Beneficiaries. The City is the intended beneficiary of this Agreement
and shall have the solc and exclusive power to enforce this Agreement. It is intended that the City
may enforce this Agrecement in order to, satisfy its obligations to mmprove, increasc and prescrve
affordable honsing within the City, as required by the Guidelines, and to provide that a certain
percentage of new housing is made available at affordable housing cost to persons and families of
very low, 1ow and moderate incomes as required by the Guidelines. No other person or persons,
other than the City and {Jwner and their assigns and suecessors, shall have any right of action
hereon.

5.6 Partial Invalidity. If any provision of this Agreemeni shall be declared invalid,
ilicgal, or unenforceable, the validity, legality, and enforeeability of the remaining provisions
hereol shall not in any way be affected or impaired.

5.7 Governing Law. This Agreement and other insiruments given pursuant hersto
shall be construed in accordance with and be govemned by the laws of the State of California, Any
references hcrein to particular statutes or regulations shall be deemed to refer to successor statutes
ar regulaiions, or amendments thereto. The venue for any action shall be the Counry of San Maiea.

5.8 Amendment. This Agreement may not be changed orally, but only by agreement
in writing signed by Owaer and the City.

5.9 Approvals. Where an approval or submission is required under this Agreement,
such approval or submission shali be valid for purposes of this Agreement only if made in writing,
Where this Agreement tequires an approval or consent of the City, such approval shall not be
unreasonably withheld may be given on behalf of the City by the City Manager or his or her
desipnee. The City Manager or his or her designee is hereby authorized to take such actions as
may be neccssary or appropriatc to implement this Agreement, including without limitation the
execution ©of soch documents or agreements as may be conteraplated by this Agreement, and
amendments which do not substantially change the uses or restrictions hereunder, or substantially
add to the costs of the City hereunder.

5.10 [Indemnification. To the greatest cxtent permiticd by law, Owner shall indemnify,
defend (with counsel reasonably approved by City) and hold the City, Its heirs, successors and
assigns (the “Indemnitees”) harmless from and against any and all demands. losses, claims. costs
and expenses, mnd any other liability whatsoever, mcluding withont limitation, reasonable
accountants’ and aitorneys” fees, charges and expense (collechively, “Claims™) ansing ditectly or
indireclly, in whole or in part, as a resull of or in connection with Owrer’s construction,
management, or operation of the Property and the Project or any failure to perform any obligation
as and when required by this Agreement. (hwner’s indemunification obligations under this Section
6.10 shall not cxtend o Claims to the cxtent resulting from the gross negligence or willful
misconduct of lndemnitees, The provisions of this Section 6.10 shall survive the expiration or
earlier termination of this Agreement, but only as to claims arising from events occurring during
the Atfordability Period.

12
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Insurance Coverage. Throughout the Affordability Period, Owner shall comply

with the inswrance requirements set forth in Exhibit D, atrached hereto and incorporated herein by
this reference, and shall, at Cramer’s expense, maintain in. full force and effect immsurance coverage
as specthed i Exbibit D,

5.12

TEDRE 7] 390273

Transfer and Encambrance.

5.12.]1 Restrictions on Transfer and Encumbrance. Dhring the
term of this Agreement, except as permmtted pursuant to this Agreement, Owner
shall pot directly or indirectly, voluntarily, invoiuntarily or by operation of law
make or attempt any total or partial sale, transfer, conveyance, assignment or
lease (other than a lcase of a BMR Unit on an approved form under Section 3.6
hereof 1o 4 qualified tenant as deseribed 1o Scetion 3.7 hereot) (collectively,
“Transfer™ of the whole or any part of any BMR Umit, without the prior wriiten
consent of the City, which approval shall not be unreasonably withheld. In
addition, prior to the expiration of the term of this Agreement, except as expressly
permitied by this Agreement, Owner shall not nnderge any significant change of
ownership without the prior written approval of City. For purposes of this
Agreement, a “significant change of ownership™ shall mean a iransfer of the
bencficial interest of mare than twenty-five percent (25%) in aggregate of the
present ownership and for control of Owner, taking all transfers into account on a
cumulative basis, provided however, nerther the admission of an investor lirnited
partaer, nor the transfer by the investor limited partner to subsequent [imited
pariners shall be restricted by this provision.

5.12.2 Permilled Transfers, The prohibitions on Transfer set forth
herein shall not be deemed to prevent: (1) the granting of easements or permifs to
facilitate development of the Property; or (i) assignments creating security
interests for the purpose of financing the acquisition, construction, or permanent .
financing of the Projcet or the Property, or Transfers directly resulting from the
foreclosure of, or pranting of a deed in lign of foreclosure of, such a seeurnity
nterest,

5.12.3 Requirements for Proposed Transfers. The City may, in the
exercise of its reasonable discretion, consent to 2 proposed Transfer of this
Agrcement and/or a BMR Unit if sl of the following requirements arc met
{provided however, the requurements of this Seciion 5.12.3 shall not apply to
Translers deseribed in clauses (1) or {i1} of Section 5.12.2.

{1} The proposed transleree demonstrates to the City’s
satisfaction that it has the qualifications, experience and financial resources
necessary and adequate as may be reasonably determined by the City to
competently complete and manage the Project and to otherwise fulfill the
obligations undertaken by the Owner under this Agrecment,

(ily  The Owncr and the proposcd transterec shall submit for
13
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City review and approval all instruments and other legal documents proposed to
ctfect any Tramster of all or apy part of or interest in the BMR. Unit or this
Agreement togelher with such documentation of the proposed ransleree’s
qualifications and development capacity as the Citv may reasonably request.

{1}y  The proposed transferee shall expressly assume all of the
rights and obligations of the Owner under this Agreement ansing after the
effective date of the Transfer and 211 obligations of Owner arising prior to the
cffective date of ihe Transfer {unless Owner expressly remains responsible for
such obligations) and shall agree 1o be subject to and assume all of Owner’s
obligations powsuant to conditions, and restrictions set forth in this Agreement.

(iv)  The Transfer shall be effectuated pursuant to a written
mnstrument satistactory to the Cify in form recordable in the Official Records.

Consent to any proposed Transfer may be given by the City’s Authorized
Representative unless the City's Authorized Representative, in his or her
thscretion, relers the matter of approval o the Cily Council. 1 the Cily has not
rejected a proposed Transfer or requested additional information regatding a
proposed Transfer in writing within forty-five (45} days following City’s receipt
of writteh requiest by Ownper, the proposed Transfer shall be deemed approved.

5.13  Effect of Transfer without Citv Consent. In the absence of specilic
writien agreervienl by the Cily, no Transfer of any BMR Unii shall be deemed to
rehieve the Oner or any other party from any obligation under this Agreement.
This Section, 5,12 shall not apply to Transfers described in Section 5.12.2.

514 Recovery of City Cosls. Owner shall reimburse Cily for all
reasongble Criy costs, including buf not hmited to reasopable aitomeys” fees,
wcurred in reviewing instruments and other lepal documents proposed to effect a
Transier wnder this Agreement and in reviewing the gualifications and financial
resourccs of a proposed suceessor, assignec, or transferee within ten (10) days
following City’s delivery to Owner of an invoice detailing such costs.

5,15 [Satisfaction of Project Wide Affordable Housing Agreement
Requirements. The City hereby acknowledges and agrees that Owner’s cxecution
and delivery of this Agreement and the perlormance of Owner’s obligations
hersin, satisfies Project Wide Developer™s obligation to execute and record a
Below Market Rare Housing Agreernent and Declaration of Restrictive Covenants
apgainst the Property as set forth in Section 5 of the Project Wide Afiordable
Housing Agrcement. ]

IN WTTNESS WIIEREQF, the parties hereto have executed this
Agreement as of the date and year set forth above.

SIGNATURES ON FOLT OWING PAGE(S).

14
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OWNER:
[ ],a
T _
By: -
Tts:
CITY:
CITY OF MENLO PARK, a Califormia municipal
Corporailon
By: _
City Manager
ATTEST:
By:
Cily Clerk
List of Exhibits:
Fxhibnt A; Property Description
Exhibit B: Allocation of the BMR Units
Ixhibit C: BMR Unit Locations
Exhibit D: Insurance Requircments
15
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Exhibit A
Property Description
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Exhibit B
Allocation of BMR Units in the Project

BMR Units . Extremely Low Very Low Manager’s Unit

Studio aparnent

] bedroom apartment

2 bedroom apartment 1

Total - BMR Units 82 37
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Exhibit C
BMR Unit Locations
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Exhibil D
Insurance Requirements

Prior to initiating work on the Project and continuing throughout the Affordability Perdod, Owner
shall obtain and mainiain the following policics of insurance and shalt comply with all provisions
set forth in this Exhibit.

1. General Requirements. Owner shall procure and maintain the following insurance
providing coverape against clanms for injuries to persons or damages to property that may arise
from or in connection: with the Project, construction, management, or operation of the Property by
the Owner or the Owner’s agents, representatives, employees and coniractors, or subcontractors,
including the following: :

(2}  Commercial General Lighilitv: The Owner and all contractors working on behalf
of Ovwner on the Property shall maintain 3 commercial general liability policy in an oecurrence
policy for prolection agamnst all claims arising from injury o persen or persons not in the employ
of the Owmner and against all claims resulting from damage to any property due to any act or
omission of the Owner, 1ts agents, or employecs in the conduct ot operafion of the work or the
execution of this Agreement. Such msurance shall include produocts and completed operations
J1abihity, blanket contraclual liability, personal injury hubility, and broad [orm property damage
coverage. Coverage shall be at least as broad as Tnsurance Services Office Commercial General
Liahility coverage,

by  Commercial Automobile Liability: The Owner and all confractors working on
behall of Owner on the Property shall maimtain insurance for protection against all claims arising
[rom the use of vehicles, owned, hired, non-owned, or any other vehicle in connection with the
Project, construction, operation or management of the Property. Such insurance shall cover the
use of antomobiles and wucks on and off the site of the Property. Coverage shall be at least as
broad as [nsurance Services Office covering Comimercial Aulomobile Liability, any auto, owned.
non-owned and bired auto.

(@) Workers' Compensation Insurance: The Owner {and the general partners thereof)
shall furnish or cause to be furmished to Citv evidence satisfactory to City that Qwner (and the
general partners thereof), and any contractor with whom Owner has contracted for the performance
of work on the Property or otherwisc pursuant to this Agreement, shall maimain Workers'
Compensation Insurance as required by the Stale ol California and Employer’s Liabilily Insurance.

(d}  Builder’s Risk: Upon commencement of any construction work on the Property,
Owmer and all coniractors working on behalf of Owner shall maintain a policy of builder's all-risk
insurance in an amount not less than the full insurable cost of the Project on a replacement cost
basis naming City as ioss payee as its interests may appear. '

(e Professional Liability/Errors and Orgissions: Owner shall require any archiltects,
engineers, and general confractors working on the Property to maintain Professional
Liability/Errors and Omissions isurance with limits not less than Two Million Dollars
(52,000,000) gach claim. Certificales evidencipg this coverage must reference both the Owner
and the Indemmnitzes. T the professional Bability/errors and omissions insurance is wrtten on a
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claims made form: (i) the retroactive date must be shown and must be before the Effective Date,
(ii) insurance must be maintained and evidence of insurance must be provided for at least three (3)
vears after completion of Project construction, and (iii) if coverage is cancelled or non-renewed
and not replaced with another claims made policy form with a retroactive date prior io the Effective
Datc, Owner must purchase, or reguire the provision of, extended period coverage for a minimum
of three (3} years after completion of construction.

(f) Property: Owner shall mainiain properly insurance covering all risks of loss,
including earthqueke and flood (if required) for 100% of the replacement value of the Project with
deductible, if any, in an amount acceptable to City, naming City as loss payee as its interests may
appear.

2 Minimmum Limiis: Adjustrpents. Insurance shall be maintained with imits no Jess than the
following:

{a) Commerctal Generzl Lisbihty and Property Damage: $2.000,000 per occurrence
and $5,000,000 annual aggregate for bodily injury, personal injury and property damage; provided
however, with City’s advance written approval, subcontractors may maintain liability coverage
with limits not less than $1,000,000 per occwrence, $2,000,000 annual aggregate.

() Products and Completed Operations: $3,000,000 per occurrence/aggregate.

{©) Commercial Auntomobile Liability: $2,000,000 combined single limit.

{d) Employer’s Liability:

Bodily Tnjury by Accident - $1,000,000 each accident.
Bodily Injury by Disease - §1,000,000 policy limit.
Bodily Injury by Disease - $1,000,000 gach cmployee.
(e) Professional Liability/Errors and Omissions: $2,060,000 per occurrence or claim.

if the policy provides coverage on a clauns-made basis, the refroactive date must be shown and
must be before the daie of the Agreement or the beginmnyg of the contract work.

Coverape Hmits, and 1l necessary, the terms and condittons of msurance, shall be reasonably
adjusied from time to time (not less than every five (5) years after the Effective Date nor more
than once in cvery threc (3) year period) to address changes in circumstance, including, but not
limited to, changes in inflation and the litigation chimate in Califormia. City shall mve written
notiee to Owner of any such adjusiments, and Owner shall provide City with amended or new
msurance certificates or endorsements evidencing compliance with such adjustments within thirty
30} days following receipl of such notice.

3. Deductibles and Self-Insured Retention, Any deductibles or self-insured retention must be

EB4513301 2
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declared to, and approved by, the City. Payment of all deduciibles and self-insured retentions will
be the responsibility of Owner, If the City determines that such deductibles or retentions are
unreasonably high, either the mmsurer shall reduce or eliminate such deductibles or self-insurance
retentions as respeets the Indemnitees or Owner shall procure a bond guarantecing payment of
losses and related investigations, claims adniinistration and defense.

4, Additional Reguirements, The required general Tiability and automobile policies shall
contain, or be endorsed to contain, the following provisions:

{a) The Indemnitess are to be covered as Additional Insureds as respects: liabilicy
ansing out of activities performed by or on behalf of the Owner; products and completed
operations of the Owner; premises owned, occupied or used by the Owner; or automolnles owned,
leased, hured or borrowed by the Owner. The coverage shall contain no special limitations on the
scope of protection afforded to the Indemmitess. Additional insured endorsements for the general
liability coverage shall use Insnrance Services Office (IS} Form No. CG 2009 11 85 or CG 20
10 11 85, or equivalent, including (if used together) CG 2010 10 01 and CG 2037 10 01; but shall
not usc the following forms: CG 20 10 1093 or 03 94,

(b)  All insurance shall be primary insurance as respects the Indemnitees, Any
msurance or self-insurance matntained by the Tndemnitees shall be excess of the
Owner’s/eontractor’s insurance and shafl not contribute with it.

{c) Any failure to comply with reporting or other provisions of the policies including
breaches of warrantics shall not affcet coverage provided to the Indemniices.

{d)  The Owner’s insurance shall apply scparately to each insured against whotn clamm
15 made or suit is brought except, with respect io the limits of the insurer’s habilily.

{e)  Each Insurance policy required by this clause shall be endorsed to state that
coverage shall not be suspended, voided, canceled by either party, reduced in coverage or in Hmits
cxeopt after thirty (30} days™ prior written notice by certificd mail, retumn receipl requested, has

' been given to the Cily.,

{f) I any insurance policy or coverage required herennder is canceled or reduced,
Owner shall, within five {5) days afier receipt of noiice of such cancellation or reduction in
coverage, but in no event later than the elfective date of canceliation or reduction, file with City a
certificate showing that the required insurance has been reinstated or provided through another
insurance company or companies. Upon failurc to so file such certificate, City may, without
further notice and at its option, procure such insurance coverage at Owner’s cxpense, and Owner
shall promptly rermburse City for such expense upon receipt of billing from City.

(¢)  Owner agrees to waive subrogation rights for commercial general liability,
aviomobile hiabitity and worker’s compensation against Indemnitees regardless of the applicability
of any insurance proceeds, and to require all contractors, subcontractors or others involved in any
way With any construction on the Property to do likewise, Each insurance policy shall contain a
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waiver of subrogation for ile benefit of City. Tf any required insurance is provided under a form
of coverage that includes an annnal aggregate limit or provides that claims investigation or legal
defense costs are included in such annual aggregatc limit, such annual aggregate limit shall be
threc times the applicable oceorrence limits specified above.

{h} It shall be a requirernent under this Apreement that any avallable insurance
proceeds broader than or inm excess of the specified minimum insurance coverage requirement
and/or limits shall be available to the additional insurcd. Furthermore, the requircment for
coverage and limits shall be (1) the mmimum coverage and limits specified m this Agreement, or
{2) the bromder coverage and maximum limits of coverage of any insurance policy or proceeds
avatlable to the named insured; whichever is greater. Tor all liability insurance required by this
Agreement, Ovimer (and Orwner’s contractors, as applicable) shall obtain endorsements that name
the [ndemniteey as additionial insured in the [ull amount ol all applicable policies, notw:hstanding
any lesser minimum limils specified in this Agreement. This Agreement requives Owner (and
Owner’s contractors, as applicable) to obtain and provide for the benefit of the Indemnitees,
additional insured coverage in the same amount of insurance camied by Owmer (or Owner’s
coniraclors, as applicable), but in no event less than the mmimum amounts specified in this
Agreement. In the event that Owner {or Owner’s contraciors as applicable) obtains insurance
policies that provide liability coverage in excess of the amounts specified in this Agreement, the
actual Hmits provided by such policies shall be deemed to be the amounts required under this
Agreement. Without Hmiting the forcgoing, the limits of lability coverage specified in this
Agreemen! are not intended, nor shall they operate, to limit City’s ability to recover amounts in
excess of the minimum anwaunis specified i this Agreement,

{1 The limits o©f inswrance required in this Agrecment may be satisfed by a
combination of primary an<} unebrella or excess imsurance. Any urnbrella or excess insurance shall
contain or be endorsed to comntain a provision that such coverage shall also apply on a primary and
non-coittributory basis for the benefit of the City befare the City’s own insurance or self-insurance
shall he called npon to protect it as a named insured.

3, Acceptability of Insurers. Companies writing the insurance required hereunder shall be
licensed to do business in the State of Califormia. Insurance 15 to be placed with insurers with a
currcnt AM. Best’s rating ©l 0o less than A: VIIL

6. Venfication of Coverage, Prior to the Elfective Date ol thisy Agreement, Owner shall
furnish City with cerfificates of insurance in form acceptable to City evidencing the insurance
coverape required under parugrapbs (a), (b), (¢}, and {¢) of Secton 1 above, duly exscuted
endorsements evidencing thue Indemnitees’ status as additional msured, and all other endorsements
and coverage required hereunder pertaining to such coverage. Prior to commencement of any
consiruction work on the Property, Owner shall furnish City with certificatcs of insurance in form
aceeptable to City cvidencing the msurance coverage required under paragraphs {(d} and (g) of
Seclion 1 above. Prior to City’s issuance of a final certificate of occupancy or equivalent for the
Project, Owner shall furnish City with certificates of fnsurance in form acceptable to City
evidencing the insurance coverags required under paragraph (1) of Section 1 above, Owmer shall
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furnish the City with oniginal endorscroents offecting coverage required by this clause, The
endorsements are to be signed by a person authorized by that insurer to bind coverage on its behalf,

7. Insurance Certificates and Indorscments. Owner shall submit to the City all of the
nacessary insurance documcents, including the applicable amendatory endorsements (or copics of
the applicable policy language effecling coverage required by this clause) and a copy of the
Declarations and Endorsement Page of required Owner policies listing all regnired policy
errdorsements o the City, Insurance Certificaies and Endorsements are to be received and
approved by the City withm the ime periods specificd in Section 6 above. Should Owner cease
to have insurance as vequired at any time, all work by Owner pursaani to this Agreement shall
cease until insurance acceptahle to the City is provided. Upon City’s request, Owner shall, within
thirty (30) days of the request, provide or arrange for the insurer to provide to City, complete
certificd copies of all nsurance policies required under this Agreement. City’s fatlore to make

such request shall not constitute a waiver of the right fo require delivery of the policies in the
futire,
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Exhibit “C*

Pro Forma Partial Release
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RECORDING REQUESTED BY

Peninsula Innovation Parmers, LLC
1 Hacker Way

Menlo Park, Califormia 24023
Attention:

- —
{Space Above for Recorder’s Use)

APNParcel ID:

PARTIAL RELEASE,
OF
PROJECT WIDE AFFORDABLE HOUSING AGREEMENT

THIS PARTIAL RELEASE OF PROIECT WIDE AFFORDABLE HOUSING
AGREEMENT (“Release™) is made and entered intoasofthe  day of
202 by THE CITY OF MENLO PARK, & California municipal
corporation. (“City™) in favor of PENINSULA INNOVATION PARTNERS, LLC, a Delaware
himited liability company (“Project Wide Developer™) and its successors and assigns with
reference to the following:

RECITALS

A Pursnant to that certain Project Wide Affordable Housing Agreement execuled by
Project Wide Developer and Cily, recorded on. ~__ as Instrument No.
of the County Recorder of San Matco County, California (the “Instrument™), the
City imposed certain covenants, conditions and/or resirictions upon the real property described
therein, a portion of which is more particularly described in Exhibit A attached hercto {the
“Released Property™).

B. As provided for in {Seciion 5)/|[Scctnion 18] of the Tnstrument, the City has agreed
to release a portion of the real property from the Instrument.

AGREEMENT

NOW, THEREFCORE, for good and valuable consideration, the receipt and sufficiency of
which 1s hereby acknowledged, the City and Project Wide Developer hereby agree thai the
restrictions contained in the Instrument as they relate only to the Released Properiy are hereby
unconditionally and irrevocably released and terminated as fo the Releassd Property,

[Remamder of Page Intentionally Left Blank; Signature Pages Follow]

=
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IN WITNESS WHEREQWF, this Release is made and exceuted as of this day of
202 .

—r

[ALL SIGNATURTS TO BE ACKNOWLEDGED]

PROJECT WIDE DEVELOPER:
PENINSULA INNOVATION PARTNERS, LLC, a Delaware limited Hability company

By:
™Name:
Tts:

By
Name:
Tis:

CITY:
CITY OF MENLO PARK, a California municipal corporation

By:

Name:
Title: City Manager

ATTEST:

City Clerk

Daler

(3002 AT TRG 1 ' 2
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CALITORNIA ACKNOWLEDGMENTS
. A DAY ﬁub];ié or other officer completing this certificare veﬁﬁa_s_oﬁly' tha idériu_'fﬂr of the |
i individus] who signed the docurnent 1o which this certilicate i3 atlached, and not the truthfulness,
| accuracy, or validity of that document.

Stateol
County of

On _ ., 2022, before me,
notary public, personally appeared L,
who proved to me on the basis of satisfactory evidence to be the person whose name is
subseribed to the within igsttument and zcknowledged to me that s/he execnted the same in
tissher authorized capacity, and that by hissher signature on the mstrument the person, or the
entity upon behalf of which the person acted, executed the instrument.

—— »

I certify under PENALTY OF PERJURY undcr the laws of the State of
that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)

0809311422 TREGY] 3
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CALIFORNIA ACKNOWLEDGMENTS

A notary public or other officer completing this certificate verifies only the identity of the |
ndividual who signed the document to which this certificate is aitached, and not the truthfulness, |
! seeuracy, or validity of that document.

e ]

State of
County of

On , 2022, before me, , d
rotary public. personally appeared ,
who proved to me on the basis of salisiaciory evidence to be the pemsson whose namea 1s
subscribed to the within instrument and acknowledged to me that s'he execuied the same in
histher authonzed capacily, and that by his'her signature on the instrument the person, ar the
entity upon behalf of winch the person acted, executed the instrument.

I certtfy under PENALTY OF PERJIURY wunder the laws of the State of
that the forcgoing paragraph is iruc and correct.

WITNESS my hand and official seal.

Signaturc (Seal)
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EXHIBIT A
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Exhibit “D”
Phase 1
! Mzarkel Rate Units Afforidable Units
Parcel 2 293 34
Parcel 3 376 43
Parcel 6 158 20}
| Parcel7 1 {(manager’s anit) 119
Phase 2 —— e
Market Rate Units Affordable Units
Parcel 4 378 62 -
Parcel 5 | 212 34 L
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Exhibit “E”

Pro Forma Assignment and Assumption
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Recordimg Requested by and
‘When Recorded Retura to:

SPACE ABOVT, THIS LINE FOR RECORTIER'S USE

ASSTGNMENT AND ASSUMPTION AGREEMENT -
PROJECT WIDE AFFORDABLE HOLSING AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (“Agreement™) is madc and
entered into as of , 280 __, by and between , a
_ company (“Assigpor™), and . a

company {“Assipnee”).

- RECITALS

Al Assignor owns that real property located in the City of Menlo Park (“City™),
County of San Mateo, State of Califomia, and more partienlarly desenbed in Exhint A attached
hereto (ihe “Property™). '

B. On the date hereof, Assignee 18 acquiring approximately  acres of the Property
as more particulaily described in Exhibit B attached hercto (the “Assigned Property™).

C. The City and Pepinsula lnpovetion Parmaers, LLC, a Delaware lmited ligbility

company, entered nlo that certain Project Wiude Affordable Housing Apreement daied as of

, 202 and recorded against the Property on , 202_ as Instrument

No. m the San Maico County Recorder’s Otffice (the “Projcet Wide
Affordable Housing Agreement”).

133 Assignor desires to assign fo Assignee all of Asswignor’s pghts, duties and
obligations under the Project Wide Affordable ITousing Agreement with respect to the Assigned
Property only (the “Assigned Rights and Obligations™), and Assignee desires to accept and
assumc Assignor’s rights and obligations under the Project Wide Affordable Housing Agracment
with respect to the Aszigned Property ondy {the “Assumed Rights and Obligations™), such
assighment and assumption o be eflective on the Effective Date (as defined in Section 1.3
below). The Assigned Rights and Obligations and the Assumed Rights and Obligations are
referred to coliectively herein as the “Assigned Property Rights and Obligations™.

NOW THEREFORE, in consideration of these promises, and of the apgresments,
covenants and conditions contained in this Agreement and other good and waluable
consideration, the parties agree as follows:
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ARTICLE 1

ASSIGNMENT AND ASSUMPTION OF
THE ASSIGNED PROPERTY RIGHTS AND GBLIGATIONS

1.1 Assignment. Assignor assigns to Assignee, as of the Effective Date (as defined
in Section 1.3 below), all of Assignor’s tights, fitle and interest in and to the Assigned Properiy
Rights and Obligations.

1.2 Assumpiion. As of the Effective Date, Assignee accepts Assignor’s assignment
of the Assigned Rights and Obligations and assumes the Assumed Bights and Obligations. From
and after the Effective Date. Assignee shall keep and perform all covenants, conditions and
provisions of the Project Wide Affordable Housing Agreement relaling to the Assigned
Property Effective Date. For purposes of this Agreement, the “Effective Date” shall be the later
to ocour of (1) the datc on which the deed from Assignor to Assignee for the Assigned Property
is recorded in the Office of the Recorder of the County of San Mateo; or (2) the date of the
execution of this Agreemeut by all parties; provided, however, that this Agreement shall have no
force and effect without the written approval of the City, as evidenced by the full execution by
the City’'s representatives of the form entitled City of Menlo Park’s Consent, attached hereto as
Exhibit C,

RIGHTS AND REMEDIES

2,1  Assignor’s Release; Mo Assisnor Liability or Default for Assipnee Breach.
Pursuant to Sccion 11 of the Project Wide Alfordable Housing Agreement, Assignor shall be
released from the Project Wide Affordable Housing Agreement with respect to the Assigned
Property and the Assumed Rights and Obiigations as of the Effective Date. Any default or
breach by Assignec under thc Project Wide Affordable Housing Agreement following the
Effcetive Date with respect fo the Assigned Property or the Agsumed Rights and Obligations
(“Assignee Breach™) shall not constituie 2 breach or default by Assignor under the Project Wide
Affordable Howsing Agreement and shall not result in (a) any remedies lmposed against
Assignor, or (b) modification or termination of the Project Wide Affordable Housing Agreement
with respect to that portion of the Property retaincd by Assignor after the conveyance of the
Assigned Property, if any (the “Assignor Properly”™). No Assignee Liability or Default for
Assignor Breach.  As of the Effective Diate, any default or breach by Assignor under the Project
Wide Affordable Housing Agresment prior to or aller the Effective Date {“Assignor Breach™),
shall not’constitute a breach or default by Assignee under the Project Wide Affordable Tlousing
Agreement, and shall not result in {a) any remedics Imposcd against Assignes, including without
[imitation any remedies avthorized in the Project Wide Atlordable Housing Agrecment, or
(b)Y modification or terminatien of (he Project Wide Affordable Housing Agreernent with respect
10 the Assigned Property.

INTENTIONALLY OMITTED
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ARTICLE 4
AMENDMENT OF THE PROJECT WIDE AFFORDABLE HOUSING AGREEMENT

4.1 Assigmor. Assignor shall not request, process or consent 1o any amendment to the
Project Wide Affordable Honsing Agreement that would affect the Assigned Property or the
Assigned Property Rights and Obligations without Assignee’s prior written consent, which
consent shall not be wilhheld unreasonably. The [oregoing notwithstanding, Assignor may
process any amendment that does not affect the Assigned Property, and, 1f necessary, Assignee
shall consemt thersto and execute all documents necessary to accomplish said amendment,
provided that said amendment does not adversely affect the Assipned Property or any of
Assignee’s Assigned Property Rights and Obligations pursuant to the Project Wide Affordable
Housing A greement. Assignee. Assignes shall not request, process or consent to any amendment
10 ihe Project Wide Affordable Housing Agreement that would affect the Assignor Property or
the Assignox’s remaining rights and obligations pursuant to the Project Wide Affordable Housing
Agreement without Assionor's prior wriiten consent, which congent shail not be withheld
unreasonably. The foregmng notwithstanding, Assignee muyv process anv amendment that does
not alTect the Assignor Property or any of Assignor’s remaining rights and obligations pursuant
to the Project Wide Affordable Housing Agreement, and, 1f ncecssary, Assignor shall consent
thereto  and  execute all  documents necessary to  accomplish  said  amendment,

GENERAL PROVISIONS

5.1 Wotices. All nofices, invoices and other commumcafions required or permitted
under this Agrecment shall be made in wiriting, and shall be delivered either personally
{including by private courier) or by nationally recognized overight courer service to the
following adldresses, or to such ofher addresses as the partics may designate in wriling from time
io time:If to Assignes:

with copies 1o

If to Assignor:

with 4 coples to:
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Notices personally delivered shall be deemed received upon delivery. Notices delivered by
courier service as provided above shall be decmed reecived twenty-four (24) hours after the date
of deposit. From and after the Effective Date and until further wrilten notice from Assignece to
the Cily pursuant to the terms of the Project Wide Affordable Housing Agreement, Assignee
herebyw designates as its notice address for notices sent by the City pursuant to Section 17(k) of
the Project Wide Affordable Housing Agrecment, the notice address sct forth above.

5.2  Estoppel Certificates. Within ten (10) days after receipt of o written request
fromm time to hme, either parly shall execute and deliver to the other, or to an auditor ov
praspective lender or purchaser, a written statement certifying to that party’s actual knowledge:
(8) that the Project Wide Affordable Housing Agreement is unmodified and in full force and
eifect {or, il ihere have been modifications, that the Project Wide Affordable Housing
Agreemment is in full force and effect, and stating the date and nature of such modifications);
{b) that there wre no current defaulis under the Project Wide Affordable Housing Agrecment by
the City and either Assignor or Assignee, as the case may be (or, 1f defaults are asserted, so
describing with reasonable specificity) and that there are no conditions which, with the passage
of tarie or the piving of notice, or both, would constitute a default; (¢} that this Agreement is
unimodified and in full force and effect (or, if thers have been modifications, that this Agreement
is in full force and eficet, and staring the date and nature of such modifications); and (d) such
oiher matters as may be reasonably requested. Attorneys” Fees. In the event of any legal or
equitable proceeding in connechion with this Agreement, the prevailing paity in such proceeding
shall be entitled to recover its reasonable costs and expenses, cluding without limitation
rcagonable atfornevs’ foes, costs and disbursements paid or incurrcd in good faith at the
arbitration, pre-trial, trial and appeliate levels, and m enforcing any award or judgment granted
pursusnt thereto. No Waiver. No delay or omission by either party in exercising any righl,
remedy, election or option accruing upon the noncompliance or fallure of performance by the
other party under the provisions of this Agreement shall constitute an impairment or waiver of
any sich right, remedy, eiection or option. No alleged waiver shall be valid or effeciive unless 1t
1s set Forth 1n a wnting execuled by the party against whom the waiver 1z claimed. A warver by
gither party of any of the covenants, conditions or obligations to be performed by the other party
shall not be construed as a waiver of any subsequent breach of the same or any ¢other covenants,
conditions or obligations Amendment. This Agreement may be amended only by a written
agreement signed by both Assignor and Assignee, and subject to oblaining the City’s conscni,

5.6 Succesyors and_Asstgns. This Agreement runs with the land and shatl be banding
on. and inure to the benefit of the parties and their respective successors and assigns. No Joint
Yenture. Nothing contained hetein shall be construed as creating a joint venture, agency, or any
other relationship between the parties bercto  other than that of assignor and
assignee. Severability. If any term or provision of this Agrcement or the application thereof to
any person or cireumsiance is found by a courl of compelemt jurisdiction to be invalid or
unenforceahle, the remainder of this Agreement, or the application of such tetm o1 provision to
persons or circumstances other than those as to which it is held invalid or wenforceable, shall
nol be alfected thereby, and each remaining term and provision of this Agreement shall be valid
and enforceable to the fll extent permitted by law; provided that, if the invalidation or
menforceability would deprive either Assignor or Assignec of maicrial benefits denived from
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this Agrecment or make performance under this Agreement unreasonably difficult, then Assignor
and Assignee shall meet and confer and shall make good faith efforts to modify this Agreement
m a manner that is acceptable to Assignor, Assignee and the City. Goverming Law. This
Apreement ghall be governed by and construcd in accordance with the laws of the State of
Califgrnia. Chird Party Beneficiaries. Assignor and Assignee acknowledge that the City 15 2
third party bengficiary of the terms and conditions of this Agreemeni fo the extent necessary for
City to enforce the terms and conditions of the Project Wide Affordable Housing Agreement.
This Agreement shall not be deemed or construed to confer any rights, title or interest, including
without lirnitation any third party benciiciary siatus or right to cnforge any provision of this
Agreement, upon any parson or entity other than Assignor, Assignec and the City. Time of the
Essence. Time 1s of the essence in the parformance by each party of tts obligaiions under this
Agreement. Authoritv. Each party represents that the individuals executing this Agreement on
behalf of such Party have the authority to bind his or her respective party to tlic performance of
1ts abligations hereunder and that all necessary hoard of directors’, sharsholders’, parincrs” and
other approvals have been obtained. Term. The term of this Agreement shall commence on ithe
Eifective Date and shall expire upon the expiration or earlier termination of the Project Wide
Affordable Housing Agreement, subject 10 any obligations under the Project Wide Affordable
Housmg Agreemoent that expressly sunvive the expiration or termination of the Project Wide
Atfordable Housing Agreement. TJpon the expiration or earlier termination of this Agreement,
the parties shall have no further rights or obligations hereunder, except with respecl o any
obligation to have been performed prior to such expiration or termination or with respect to any
default in the performance of the provisions of this Agreement which occurred prior to such
expiration or termination or with respoct to any obligations which are specifically set forth as
surviving this Agreement or the Project Wide Ail{ordable Housing Agreement.Counferparts.
This Agreement may be execuled in one or more counlerparts, each of which shall be deemed an
original, but all of which together shall constitute one and the same instrurnent. Signature pages
may be detached from the counterparts and attached to a siogle copy of thus Agrecment to
physically form one document Defanlt. Any tailure by either party to perform any material term
or provision of this Agreement shall constitule a default (2) if such defaulting party does uot cure
such faihwe within thirty (30} days following written notice of default from the other party,
where such faihure is of a pature that can be cured within such thirty (30) day period, or (b)if
such default is not of a nature that can be cured within such thirty (30) day penod, if the
dcfaulting party dees not within such thirty (30) day penod commerce substantial cfforts to cure
such [milure, or iherealler does not within a reasonable lime prosecute (o completion with
diligence the curing of such failure. Any notice of default given hereunder shall be given in the
same manzer as provided in Section 5.1 hereof and shall specify in detail the nature of the
failures in performance that the noticing party claims and the manner in which such failure can
be satisfactorily cured.

fremainder of page left intenfionally blank — signature pages follow]
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IN WITNESS WHEREQF, Assignor and Assignes have e¢xeculed this Agreemeni by

proper persons thereunto duly authorized, to be cifective as of the Dffective Datc.

*Assignor”

a company

MName:
Title:

By, _
Name:
Title:

'ASSigHeE”

a company
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' A notary public or other officer completing this certificate verifies only the
| identity of the individual who signed the document to which this certificate
s atiached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA
88!

e

COUNTY OF

On , before me,

{1nsert name and title of the officer),

Notary Public personally appeared ., whe
proved to me on the basis of satisfactory evidence to be the person{s) whose name(s) isiare
subscribed to the within instrument and acknowledged to me that he/she/fthey executed the same
in his’herftheir authorized capacily(ies). and thal by his/herfiheir signatore(s) on the instrument
the person(s), or the entity upon behaif of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERIURY undcr the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature:

[Seal]

=]
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i A notary public or other officer complating this cartificate verifies only the |
| identity of the individual who signed the document to which this certificare |
| i3 attached, and not the truthTulness, accuracy, or validity of that documeni.

STATE OF CALIFORNIA )
) ss:
COUNTYOF__ )
O , hefore me, .

{(1nsert name and title of the officer),
Notary Public personally appeared __, who
proved fo me on the basis o©f saiislactory evidence o be the person(s} whose name{s) 1sfare
subscribed to the within instroment and acknowledged to me that he/she/they executed the same
in his‘her/their authorized capacity{ies), and that by histher/their signature(s) on the instrument
the person(s}, or the entity upon behalf of which the person(s) acted, executed the instrument,

I certity under PENALTY {3F PERJURY under the laws of the State of Califormua that the
foregoing paragraph 1s true and correct.

WTTNESS my hand and official seal.

Signamre:

[Seal]
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EXBIBIT A
Dreseription of the Property

{Attached)

Exhibit A-1
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EXHIBITE
Dcscription of the Assigned Property

{Attached)

Exhibit B-1
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EXHIBIT C

CONSENT OF CITY OF MENLO PARK

The City of Menlo Park hershy consents to the assigmnent and assumption of the Assigned
Property Rights and Obligations as set forth m this Agrcement and agrees to the terms and
conditions set forth herein.

CITY OF MENLCG PARK,
a Califormia Muntcipal corporation

Exhibit C-1
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